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CHAPTER -1 
INTRODUCTION 
 
 Proposed Research, Research Problem, Scope and 
Methodology:  
1.1 Custodial Torture: Importance of the Problem  
 Complaints of police excess and torture of suspects, including 
women have been witnessed since long. Later on, such complaints have 
assumed wider dimensions, as the incidents of torture, assault, rape and 
deaths, while in custody have increased in alarming proportions. On an 
average about 180 persons die in police custody every year in this 
country. The custody has becomes a protected place to inflict torture.  
 It is true, that there emerges an active attitude of media, human 
rights activists, NGOs in furtherance of human rights consciousness and 
concern in community. The nation witnesses wide spread public protests 
against custodial torture. Such protests, some times, becomes violent in 
form of spontaneous  mob attack on police stations too such attacks 
become rigrous, when society witnesses the cases of torture against 
women.  
 
1.1.1 Need for the present study:  
 The problem of custodial torture in general and women in 
particular attracted the attention of press, NGOs engaged in the field of 
human rights and cause of women, political parties, peoples 
representatives, National Human Rights Commission, National 
Commission for Women, women commissions of different states and 
judiciary and all the said agencies have contribute in their own way to 
trace the causes of custodial torture against all concerned including 
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women and suggest remedies for its prevention. The academics have not 
paid much attention to study the various facets of the problems of 
custodial torture against women. whatever, they did, it has been done 
with a casual approach, when upshots in its perilous shape. A review of 
the existing literature has disclosed that no indepth study of the problem 
has been made. The effective and result oriented research in this field is 
only minimal. The study conducted on police and police system and 
women in general do not focus effectively on the problem in issues with 
regard to the present study.        
 The states appoints inquiry commissions but the reports  submitted 
by such commissions, in most cases, are not made open for public. The 
states do not take effective measures to come out from the situations. 
 Custodial torture  against women results in deprivation of right to 
life, personal liberty, dignity etc. in many cases, it results in unnatural 
deaths. Such a serious problem, which is threatening to the basic human 
rights remained unexplored and no major research has been undertaken to 
examine the problem from national, international, human rights and 
juridical perspective.  
 Thus, there is a death of indepth and intensive research on the 
problem. As against the existing gap on the research problem on custodial 
torture against women, the present study is undertaken from human rights 
point of view in India (Gujarat). Keeping in view the importance of 
microlevel study the study is conducted under the title "Custodial  
Atrocities  and the status of Human Rights : An analytical study with 
reference to woman in the state of Gujarat"    
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1.1.2 Ground reality o f the research problem: research study a t 
a glance   
Despite the growth of education and remarkable changes 
that have taken place in the society, prisoners, more 
particularly  women are still in darkness. Their minimum 
human rights against the state and other public authority by 
virtue of being a member of human family (race) irrespective 
of any other consideration are being violated. Their rights 
which are supposed to be inherent for all citizens are violated 
in one way or the other. The inalienable rights and inviolable 
rights are always violated by the authority which ought to 
protect them i.e. custodian (police, judiciary, jailers, care 
homes, or other detaining authorities authorized to arrest 
detain and interrogate against any offence in question). 
Women being a weaker section in the society become a soft 
target for the destroyers (violators) when in custody.    
Custody constitutes the most critical and delicate area of 
human rights in a civilized society. The prison conditions 
blatantly infringe upon the basic human rights of those in 
custody. Most of the violations of human rights in prisons 
arise from the excesses perpetrated by the agencies, involved 
in the administration of Human Rights are engaged in process 
to coming out with prevention of crimes in the Society and 
enjoy third degree methods on custodial to abstract 
confessions or information.   
The above mentioned bodies commit custodial crimes 
against  prisoners in various ways. These include physical and 
mental torture inflicted on accused persons by the custodians 
during and following arrest, incidents of torture or virtual 
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abuse of women in custody, incidents of atrocities committed 
in person by the police staff and above mentioned forces. 
There are also incidents of torture, ill -treatment harassment, 
assault, teasing, cruel inhuman or degrading treatment and  
degrading punishments like sexual abuse of women victims in 
care homes.1 
Custodial torture is inflicted upon individual regardless 
of sex, age, ill-health. This worst form of human right 
violation has become a serious and alarming problem in third 
world countries like India. The brutal atrocities of severe pain 
or suffering, whether physical or mental perpetrated by the 
police, jail authorities, armed forces, and other law enforcing 
agencies on the suspect / accused persons and prisoners are 
menacing  and they are on the increase day by day. Hardly a 
week passes without an incident of custodial torture or 
custody death being reported in the press. From already 
established records economically poor and socially deprived 
sections of our society form the majority tribes, tribal women, 
migrant workers, landless labours and others. They are among 
the most tortured cla sses.  
Custodial torture (atrocities) has become so common 
these days that not only the police and  bureaucracy but also 
people take it for granted as a routine police practice of 
interrogation. The result is that the news of such outrageous 
                                                             
1  Siddique E.F.  and Sarala Ranganathan (2001)- Handbook on Women and 
Human Rights  (Book)  Kanishka Publ ishers  4697/5 - 4A Ansari  Road Daryaganj  
New Delh i  110002 .  p- 110Premshanker  v .  Delh i  Adminis tra t ion  (wp No.  1079 o f  
1879)  and Suni l  Batra v .  Delhi  Adminis trat ion AIR 1978 reaf f irmed that  person 
in  custody should be treated with digni t y  and respect  o f  human person Shah 
Gir i j  and Gupta  N.K.  Human Rights  shree  and Equal  2001Anmol  Publ icat ions  
Pv t .  L td .  4374 /48 ,  Ansar i   Road ,  Daryagan j ,  New De lh i  – 110002 p 103,    
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conduct, causes nothing more than a momentary shock in the 
society. When something horrible takes place there is public 
uproar. Following it the guilty cops usually suffer at best a 
brief suspension. Once the incident fades away from the 
memory of the public they are again back in the service. 
Sometimes the suspect / accused is detained in some 
isolated place beyond the reach of family members, friends 
and legal assistance, where the interrogators control 
everything including the life of the suspect / accused. For 
obvious reasons torture is not called torture by those who 
practice it. They call it “sustained interrogation”"questioning” 
or “examining.” Whatever the name brutalisation always is the 
result: 
Until the end of eighteenth century, physical torture was 
legally and officially admitted as a method of interrogation in 
many countries. It was only after the second world war that 
torture just like other modes of human rights violation, figured 
prominently and became a matter of international concern. The 
prohibition of torture (and other inhuman or degrading 
treatment) has been advocated since the adoption of the 
Universal Declaration of Human Rights 1948. But it was only 
in 1984 that UN General Assembly for the first time adopted 
the convention against torture. But stil l under the convention 
certain brutal physical punishments i.e. public whipping, 
execution by launching or amputation or limbs are practiced 
and this loophole is left to go on. 
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Custodial torture has become a systematic and a state 
controlled phenomena. According to one study2 an expert from 
a super intelligence force power was called upon and he 
trained policemen in the latest methods of torture during 1970-
71. Some senior policemen justify it as necessary evil to curb 
growing crimes in the society, but the police force in general 
cannot understand how third degree method can have 
substitutes.3            
There are repeated incidents of application of third 
degree methods by the police officers and other detaining 
authorities against the women inmates during investigation. In 
their attempt to get desired information, police rely more on 
fists and tortures than on wits or culture. But, it should be 
remembered that there is nothing more cowardly and 
unconscionable than a person in police custody being beaten 
up and there is nothing which inflicts a deeper wound on our 
constitutional culture than a state official running berserk 
regardless of human rights Though our criminal code and other 
laws have  provisions to prevent the atrocities being inflicted 
on the inmates and the women in custody, they go on all the 
time. 
 
1.1.3 Police’s Ultra Virus powers 
Police themselves believe that they are the trustees of the 
government. They are the machinery, the government uses to 
arrest and detain an accused and carry the legal process as 
                                                             
2  Sandip  Majumdar  death  in  pol ice  cus tody  v io la t ion  o f  democracy  r ights  in 
Ind ia  1986 . 
3  Based on in terv iews  wi th  senior  pol ice  o f f ic ia ls  on  the  condi t ions  o f  
anonymi ty . 
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required. If they don’t arrest or bring the offenders to book, 
they breach the trust of the people. Even after entrusting all 
the hopes and powers on them, the police arrest an accused 
instead of registering the accused in police diary. They just 
lock the accused up without undergoing prescribed procedure. 
They don't even produce the accused before the magistrate 
within 24 hours immediately after arrest as required under 
Art.224 of the Constitution of India. At the same time they 
don't inform her of the grounds of her arrest, do not allow her 
to inform her relatives or her legal council or practitioner of 
her choice or provide her legal aid which is  available to her 
from the government as per the Constitution. At times, police 
personnel arrest  an accused without any proof against her and 
male police go to arrest women without a lady police with 
them and they arrest a women accused from her house where 
there is no male member present. They just enter the house 
and perform their job without bothering much for the 
procedures prescribed by law.5 
It is reported in many incidents that police have extended 
tortures on women in an inhuman and condemnable manner. 
They beat them  severely, hanging upside down, insert pin and 
nails in the sensitive parts of the body and finally kill them, 
which has become a common phenomenon. No government has 
a right to kill its own citizens. The police are expected to keep 
an accused in a safe custody so as to safeguard her human 
rights. Inquiries reveal that only downtrodden people in the 
society become victims of death penalty. The upper castes, 
                                                             
4  Art ic le  22of  The  Const i tu t ion  o f  India1950.  
5  I b i d 
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with sound family background are never teased or beaten or 
raped or tortured or molested by police. The cases of death 
wherein the victims are taken to police custody, tortured and 
thereafter murdered as a result of police encounters are 
regularly reported. It is field out that the victims were armed. 
One would wonder when one is arrested by the police and kept 
in police custody, he/she is supposed to be armless, searched 
and everything is deposited with police. Then, from where she 
gets the arms in police custody to fight with the police and  to 
be encountered while heavily armed. 
 
1.1.4 Darkness at noon in jails (Deplorable Jail Conditions)  
Despite the fact that the Constitution together with the 
NGO's and Human Rights Commission have set a minimum 
living standards for the inmates, the in -charge officers of the 
inmates do not adhere to the same and, as a result, the 
conditions in most of the jails, in fact almost in every jail, 
where the accused are kept, were   said to be deplorable in a 
report submitted by the National Commission for Women, in 
1999, at the end of their visits to the prisons where women are 
kept. They termed it as darkness at noon in jails as most of the 
violatio ns of human rights in prisons arise from the lack of 
proper accommodation, overcrowding, lack of scientific 
classification, lack of diversification, inadequate health 
services, uneven facilities for correction treatment, education 
and training. Some inmates suffering from serious mental 
depression and even the Jailor Officers were not made aware 
of such facts.  Acute shortage of technical staff and an over-
reliance on so called star prisoners in matters of internal 
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management complicate the situations. By and large prisons in 
the country are still run through outdated structures, ill-
equipped personnel, outdated methods and apparatus. It is, 
therefore, imperative that the question of human rights in 
prisons is or must be discussed in totality by the researcher of 
the institutional environment that the prisoners are subjected 
to, basing the arguments on the earlier records of human 
rights. 
 
1.1.5 Remarks of justice A.N. Mulla on police 
It has been discovered that police sometimes implicate 
falsely innocent persons in criminal cases to increase number 
of trial cases. They fabricate evidence and beat persons who 
are not criminals with malafide  intention of making money and  
to resort to extortion. Justice A.N.Mulla of Allahabad High 
Court is of the opinion that "there is not a single lawless group 
in the whole of the country where record of crime comes 
anywhere near to record of the single organized unit known as 
the Indian Police". Many debates have been undertaken in 
Parliament regarding the atrocities extended by the police on 
persons they are supposed to protect. The image of police 
reflected by the mirror of public opinion, confirms what police 
and their culture are. A mirror never tells a lie and image is 
nothing except a true reflection of the original. So when you 
pass near a police station there is a signboard written "May I 
help you?" at the gate and with the acts of police this renders 
a mockery of the signboards. Finally, people decisively say 
that the inscription on this signboards should in the fitness of 
things be "All hopes abandoned Ye who enters here". 
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Besides, these some inmates are charged with petty offences 
for which they should not have been in jails at all .  They 
unnecessarily prolong imprisonment of under- trials and make 
them languish even 4 to 5 years for offences for which the 
sentence would have been much lesser if they were convicted. 
Undertrials cannot be kept in prison without trial for more 
than 90 days and yet if they are forced to stay on, it is clear 
violation of human rights.6 
 
1.1.6 Lack of legal knowledge  
Many judges of High Courts and Supreme Court, small 
journalists, lawyers, Civil liberties, writers, politicians, state 
officials, NGOs  NHRC and SHRC have cried out and shown 
concern about the widespread custodial atrocities inflic ted on 
the inmates. However, all the successive central government, 
have failed to curb down the mushrooming custodial violence 
faced by women. They are the victims because of their 
poverty, downtrodden ness, lower caste, illiteracy, lack of  
awareness of their rights and lack legal knowledge which even 
now the government is not trying to impart to them. So, they 
become the soft targets of torture and rape leading to death in 
police custody and that of other detaining authorities. 
Sometimes, the low caste people cannot fight it out for 
redressal or they are not financially strong to follow up their 
human rights violation against the violators or it may be that 
they are ignorant of the protection of legal law and think that 
police is above law so nothing can be said and done to them 
and they  can do anything and walk free. They are not even 
                                                             
6  Jus t ice  A .N.  Mul lar  o f  A l lahabad’s  Repor t  on  Ja i l  Inspec t ion . 
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aware of legal aid provided by state. Sometimes, a person 
from a lower caste is not given importance by upper class and 
his grievance is not entertained anywhere. Finally if , one from 
lower class is tortured and raped. The police threaten them of 
serious consequences if they report and hence they don't report 
such incidents under the fear of counteractions by the police. 
Similarly, on some occasions, they do approach police with a 
request to register an FIR against some police personnel such 
FIR is not entertained by the police station and the whole 
issue is just forgotten. 
 
1.1.7 Reluctance of judicial system 
Finally, the judicial officer or judicial system becomes 
reluctant to touch the subject of the human rights and they 
keep themselves away from taking appropriate actions against 
the violators (police or other detaining authorities). More 
often, when the case is under-trial, it takes quite a long time 
for the hearing to commence and for the judgment to be 
delivered. Resultantly, the affected party loses hopes of any 
positive outcome and stops pursuing the case any more and the 
case finally gets disposed of by the judge ex-parte, justifying 
the phrase that justice delayed is  justice denied. It is the 
loophole of the Indian judicial system that it requires evidence 
or hearing to be taken in open. On account of this, the female 
accused who is raped is put in an awkward box and she 
becomes a misfit in the society. Finally, women  don't even 
report the atrocities. The cases requiring private hearing must 
be heard in closed rooms and should never be published 
because such incidents go to demoralize the affected women 
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and leave behind a lasting impression that our judiciary 
system is  not solving but worsening the legal issues.  
 
1.1.8 Reasons for the research s tudy  
While the above atrocities are taking place the 
authorities concern to safeguard or protect human rights 
violation is very much in place and this includes, the police, 
judiciary, social organization (NGO’s), national bodies for 
protection of human rights, National Commission for Human 
Rights (NCHR), National Commission for Women (NCW) and 
many international bodies under U.N. As human rights 
situation is worsening the researcher is of the view that 
insufficient measures have been adopted to promote 
widespread awareness of the principles and provisions of the 
Human Rights Conventions for protection of human rights of 
women in custody. The issue remains a matter of grave 
concern  as there is lack of adequate and systematic training 
for professional groups working with and for women in 
custody. So judges, lawyers, law enforcement personnel and 
women protection institutions decided to come up with 
intensive research simply to implement the principles for 
human rights protection of women in custody. 
This research is not meant to take the inmates to heaven. 
It may not be able to give a permanent solution to the 
atrocities, but it will attain a significant importance, as it aims 
to find out the loopholes and to provide suggestions to cope up 
with the situations for the cause of the society at large. The 
researcher has tried his best to bring some sort of solution 
which will go a long way in either regulating the atrocities or 
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problems that are faced by the inmates. The researcher has 
come out with solutions to remove those which can be 
removed and to reduce those which cannot be removed. The 
present study of custodial atrocities and the status of human 
rights will be useful in dealing with these problems which will 
ultimately help the machineries in bringing the guilty to book 
and thereby to provide justice to the sufferers. 
We have selected India - Gujarat as a case study while 
developing the concepts and suggestions because of its 
proximity for survey, data collection and analysis. This case 
also represents the countries which are developing. Well 
documented literature related to this case study is the principal 
motivation for the adoption of this country. 
 
1.2   Objectives of the research  
The primary objective of this research is to establish a 
common platform for all states of India to deal with or 
prosecute violators of human rights of women in custody such 
as rape, torture, death or inhuman treatments and to control, 
remove, regulate or reduce future violations of custodial 
violence and implement Art. 5 of the Universal Declaration on 
Human Rights Laws so as to save humanity from the brutal 
and barbarous superiority of the superior's power derived from 
the higher authority and to curb the impunity of the superiors:  
 
1.3. Aims of the research : The research is conducted to achieve 
the following aims:  
1.3.1. To study the present status of women in the country - 
India. 
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1.3.2 To examine the basic principles of Human Rights 
Laws.  
1.3.3.  To study the development and present day position 
regarding   the punishment given to the persons who 
have violated  Human Rights in India, with particular 
reference of the state of Gujarat. 
1.3.4. To identify the nature of atrocities on women and 
reasons thereof. 
1.3.5  To suggest the course of action that could be taken by 
the government and voluntary organizations to curb 
these atrocities. 
1.3.6  To bring to an end the superiority powers of custodial 
orders. 
1.3.7.  To educate the violators of Human Rights of the 
people in custody irrespective of the principle of state 
sovereignty. 
1.3.8.  To educate individuals responsible for committing 
grave breaches of Universal Human Rights 
Declaration Act. 5 i.e. Rape, Death, torture and 
inhuman treatments of people in custody. 
1.3.9. To establish Human Rights Criminal Code. 
1.3.10 To examine the present status of Human Rights 
Criminal Court  status in India as was adopted, and 
how successful it is. 
1.3.11 To consider ways and a means of promoting public 
cooperation in curbing the injustice practiced  against 
women. 
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1 .4. Hypothesis : The following hypothesis and issues shall be 
examined to conduct the research.  
1.4.1 What is Human Rights Law: What are custodial 
atrocities?  
1.4.2 What are the basic principles that govern Human 
Rights of the people in custody? 
1.4.3 How is the Human Rights Law implemented 
particularly in respect of the people in custody? 
(Women).  
1.4.3.1 What are the obligations of Indian's Universal 
Declaration of Human Rights Conventions ?  
1.4.3.2 What are the obligations of the government of 
Gujarat to the United Nat ion Conventions 
during Human Rights crimes in custody ? 
1.4.4 What are the national measures available to implement 
state Human Rights Laws’ violations in connection 
with the people in custody ?  
1.4.5 Is the present day mechanism sufficient to punish the 
breaches of Human Rights in Custody. 
1.4.5.1 Does the state regularly punish the grave 
breachers ?  
1.4.5.2 Does the Human Right Law have any 
sufficient mechanism to end the state's women 
custodial atrocities and punish those 
responsible for these crimes?  
1.4.5.3 Will the impunity to the perpe trators of 
custodial atrocities or crimes ever end? 
1.4.6. Do we need National Human Rights mechanism which   
can punish state criminals?  
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1.4.7.  What is the future of the present day Human Rights 
Criminal Court Statute ?  
1.4.7.1.Will it fulfill the expectations with which it is 
being  established ?  
1.4.7.2.What are the deficiencies in the present day 
Human Rights Criminal Court Statute ? 
1.7.4.3.What needs to be done to make Human Rights 
Criminal Court more effective and result 
oriented ? 
 
1 .5.  Research scope and methodology  
1.5.1. Scope  
The scope of this research study will be limited to the 
punishment of Human Rights Crimes as described in the 
Universal Human Rights Declarations at the national level in 
India by states. 
The present research will underta ke custodial atrocities 
on women with analytical scenario of Gujarat state in India 
i.e. of torture, rape, death and other in human treatment/ 
mistreatments inflicted by the authority concern. 
 
1.5.2. Research methodology applied  
Methodology applied to conduct this research is of 
content analysis and descriptive method. The content analysis 
here will be from the secondary data available to the 
researcher, collection of data, primary and secondary, state 
level and national Level through various publications, 
informations, interviews, questionnaires and other sources like 
other research conducted up to date on the same subject, 
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Articles, Journals and the judicial judgments passed in recent 
times by various courts in India. 
 
1 .6. Significance of the research  
The significance of the research study is divided into 
three sections i.e. International Significance, National 
Significance  and Local Significance as shown below :  
1.6.1.International significance : 
The present study will provide greater understanding 
among developing status to be accepted in the international 
statute and will also save the millions of defenseless women in 
custody against atrocities faced by them on  day-to-day basis, 
like rape, torture, harassment, death, inhuman treatments as 
International Human Right Criminal Court will be adopted by 
many states and thus will establish regime at international 
level for protection of women's rights by implementing 
Universal Declaration on Human Rights proper and full extent. 
 
1.6.2 National significance : 
The research will induce Indian Government to think 
positively in the direction of ratifying the State Human Rights 
Criminal Court Statute which the Indian Government is 
reluctant even to sign. 
 
1.6.3 Local significance : 
At local level this research will provide knowledge to the 
people  about the Human Rights Mechanism available in the 
country for awarding punishment to the accused involved in 
custodial atrocities and will create a public opinion so as to 
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pressurize the government to ratify the Universal Declaration 
of Human Rights statutes. 
 
1 .7. Contribution to the knowledge: 
 1.7.1.  This research suggests to respect rights of all persons 
by doing positive work or by abstaining from any 
negative deeds and educating people to understand the 
value of Human Rights. 
 1.7.2. This research will provide further knowledge to 
academicians in the field of Human Rights Law, 
International Law so that they can disseminate the 
subject in a better way. 
 1.7.3.  This research will be a very useful base for the 
students who want to research further in this field of 
Human Rights of women in custody or custodial 
atrocities.  
 1.7.4.  This research will not only benefit legal world but 
also will be beneficial or helpful in future for 
sociological, psychological and criminological 
studies.  
1.7.5. For these reasons only this area is extensively studied 
during the research because it deals with multi- related 
problems of custodial atrocities. 
1.7.6. This research will help the judges and lawyers who 
are in the administration of criminal justice to 
understand violation of Human Rights of people in 
custody and kind of punishment to be awarded to 
violators.  
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1.7.7. Finally, it will educate the society at large and the 
government administrators about Human Rights 
Mechanisms to implement the State Human Rights 
Law and regarding the State Human Rights 
development, National Human Rights Law and above 
all how seriously the Indian Community is thinking 
and acting to end the atrocities perpetrated to women 
in custody under superior authorities like the police, 
armed forces BSF etc. 
 
1 .8. Chapter introduction: 
Despite such safeguards from the government judiciary, 
police and the NGO's to protect women in custody, Indian 
women are still in darkness. Their Human Rights of women in 
custody are still violated and worsen ing day by day. The 
women in custody are still tortured, molested, raped and even 
succumbed to death in police custody and other detaining 
authorities. People do not follow the example set by Great 
Ravan. When he kidnapped Sita and took her into his custody 
in Lanka, he ensured that there was no torture, no rape, no 
molestation and no killing. Note here that Sita was accorded 
all her human rights as a woman and as a jailed person. People 
have failed to follow the example of ancient Vedic Period 
where women were respected in the society. On the contrary, 
they resort to arresting them, implicating them, teasing them, 
beating them, torturing them, raping them and finally killing 
them, in India and in Gujarat which is known as a state of a 
peace loving Mahatma Gandhi. The situation which hurts the 
most is that such atrocities take place even in presence of the 
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officers or machinery responsible for the protection of Human 
Rights.  
The researcher has put forward a big question as to 
whether the government machinery  is not operating for the 
welfare and protection of the women in custody or whether it 
is the society which is not cooperating with the machinery and 
to achieve that objective he has come up with the above 
mentioned hypothesis and research methodology. This 
research is meant to set minimum rule or find out a way as to 
how to implement the existing rules for the respect of human 
rights in general and with particular reference of women in 
custody by officers or authorities concerned and is divided 
into the fo llowing chapters. 
 
1 .9. Chapter scheme 
  
Chapter-1:  Introduction: Proposed Research Problem, Scope & 
Methodology  
 This chapter which deals with the study on custodial 
atrocities and the statutes of Human Rights: An analytical 
study with reference to women in the state of Gujarat contains 
the general background of the study which comprises a brief 
introduction of human rights violations.  
 The chapter terms custody as the most crucial and 
delicate area of  Human Rights Violations and most of it 
results from the excess power perpetrated by the Police, 
Directorate of Reserve Intelligence,  Directorate of 
Enforcements, Ceased Guard, Central Reserve Police Force 
(CRPF), Border Security Force (BSF), Central Internal 
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Security Force (CISF), The State Armed Police Intelligence 
Agencies, Central Bureau of Intelligence (CBI), Traffic 
Police, Mounted Police and (CID). This bodies and many more 
are bound to apply third degree in order to extract information 
from accused.     
 With the existence of the expected role of various  
machineries i.e. constitutional role, role of police, role of 
judiciary, role of UN bodies, role of NHRC, role of NCW and 
other NGO’s for the protection, safety and security of human 
rights of people in custody, the research or realised that things 
are not functioning the way they are expected. That has 
necessitated the introduction of the problem, called the ground 
reality of the research problem or research study at glance 
which includes torture, rape, assault, tease harass and other 
cruel, degrading treatment or punishments inflicted to people 
in the custody of police, jail, judiciary, care homes or under 
any other detaining authority authorized to arrest detain, and 
interrogate against any offence. The chapter exposes police’s 
ultra virus powers, remarks of justice A.N. Mulla on police, 
lack of legal knowledge the masses, reluctance of the judicial 
system to curb down atrocities and reasons for the research of 
the judicial system to curb down atrocities and reasons for the 
research study thereof. 
 Towards the end of chapter (1) one, the  objective the 
researcher has in mind for conducting a study in this area, 
what the research is aiming at is discussed in the aims of the 
study. The hypothesis of the research study which is to be 
proved, scope and methods employed in the study are also 
covered under the research scope and methodology, the 
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significance of the research both national and international, 
contribution to the knowledge and lastly the chapter scheme of 
the research study. 
 
Chapter-2:  The literature survey of theoretical concepts of human 
rights : Programme related to national and 
international historical perspectives.  
 This chapter deals with the literature survey of the 
theoretical concept of human rights law programe related to 
ancient history i.e. General ancient history of human rights, 
revolutionaries in America, France, development of human 
rights and UN, development of human rights in U.S.A., 
England and India. 
 It compounds, the position of women in ancient India i.e. 
position of women in Vedeic period, Rig Veda period, Age of 
Revolt, Madieval Period, British rule and achievements of 
women during this period. It also brings out the position of 
women in post independence era, their role in the society and 
achievements.  
 The chapter also deals with international legal provisions 
for human rights and its history, local legal provision for 
protection of human rights, role of the state i.e. constitutional 
role in upholding human rights, expected role of police and 
other detaining authoritie s in the protection human rights, 
along the same lines, role of para -military forces, armed 
forces and judiciary in the security and safety of human rights. 
The chapter also enhances the role played by Human Rights 
Commission, National Commission for Women, State Human 
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Rights Commission and role of NGO’s for the security of 
human beings.  
 
Chapter-3:  Rights of  pre trial detenues  
 This chapter contains analysis of rights of the persons in 
prison and under-trial detenues. Here the researcher has dried 
to show provisions in the statutes in relation with the 
presumption of innocence of accused/ suspect that he is 
innocent till proved guilty. The chapter has glanced at the 
right of arrested persons and the rights dealt with here are 
right to be notified by the authority executing the arrest the 
grounds of arrest. These  includes access to counsel/  
practitioner of own choice, right to legal aid at the state 
expense to accused / suspect. The right to be taken to the 
magistrate without delay is crucial as justice de layed is justice 
denied. The chapter notes that an accused / suspect is 
protected from detention beyond 24 hours without judicial 
scrutiny.  
 It has come up with the need for the re- thinking on the 
misuse of police power of arrest which brings out the 
provisions in the statutes about police’s misuse of power 
thereof. Besides that substitutes for confinements are 
enumerated which include bail and the circumstances when 
bail is applicable (people responsible for granting bail and 
under what conditions). Along the same lines the study has 
noted seriously the safeguards against administrative detention 
and concluded with the judicial review of confinement. 
 
Chapter-4:  Human Rights of under-trials women in custody.  
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 This chapter deals with human rights of under-trails in 
the custody of police, judicial or any other detaining authority 
authorized to arrest detain and interrogate against any offence. 
Under the right of under-trails, the study has divided this 
rights as rights to life being the basic right without which 
there is no point of having other rights, right to be segregated 
from convicted prisons, right to speedy trials, rights to fair 
trials, rights to free legal aid and finally right to bail. 
 
Chapter-5:  Requirements of women inmates. 
 This chapter deals with conditional requirements of 
inmates (people in jails) to live a life with dignity, self respect 
and with human right while under any form of detention / 
imprisonment. It emphasizes that they should not be subjected 
to torture, rape, assault harassment or any form of inhuman, 
degrading or treatments or punishments. The chapter discusses 
the primary needs of prisoners under which it also includes, 
body of principles from the Universal Declaration of Human 
Rights against torture of inmates, constitutional safeguards, 
jails manuals, police manuals, Criminal Procedure Code 1973, 
Civil Procedure Code 1908, Indian Penal Code 1860 & 
Evidence Act 1861. All these are discussed in the primary 
context, protection, of Human Right of people in custody 
(women). 
 The  chapter also discusses secondary requirements of the 
inmates and subjects discussed under the secondary 
requirements are, rights to human dignity. The study has 
placed in a wide perspective the treatment of a prisoner and 
stated that he / she must be handled like a human according to 
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special provisions in Art 15 (3) of the Indian Constitution, 
Articles 14, 20 (1) (2) (3), 21 & 22 are mentioned with the 
procedure of arrest . There is also right to accommodation 
which is discussed in the research. It includes buildings, foods 
and diet, sanitation and hygiene constant supervision women 
inmates, house keeping, planning regular inspection, good 
light a boom to sanitation, sanitation in kitchen and dining 
room, cleaning the kitchen and  food handling areas, 
venti lation temperature, water supply and sewages choosing 
the jail site. The right to education, right to medical facilities, 
communication, right against free labour, rights against 
handcuffing, barffetters, solitary confinement and voting 
rights all come under chapter five. 
 
Chapter-6:  Women : Custodial Atrocities and special safeguards:  
 This chapter opens with atrocities / injustice women in custody  
faced Gujarat which includes abuses from the state areas of state failings, 
police failings, failings of the state lack of women jails and problems of 
overcrowding in places of custody. 
 This chapter contains discussion of special safeguards 
attributed to only women in custody. Women being a weaker 
section in the society have found special protection in the 
statutes i.e. the constitution in its Article 15 (3). Criminal 
Procedure Code in its section 437-438 qualify special 
safeguards like, rights of arrested people. There are also 
general rights of arrested womens i.e. not to be arrested after 
sunset and before sunrise. Moreover arrest must be strictly by 
women police constable and a family member of the women 
arrested must accompany her to police station. Interrogation if 
  26 
necessary must be undertaken at her residence. There are other 
special safeguards including, segregation of female prisoners 
from male prisoners treatment programmes the female 
prisoners. The National Expert Committee for women and The 
Mullar Committee report on female prisoners are dealt with 
here and finally judicial perspective in respect of female 
prisoners is discussed. 
 This chapter concludes with the statement showing 
details of custodial deaths reported by the state government 
(1993-2002) a report  from annual report of national human 
rights commission and statements showing details of custodial 
deaths of women reported by the state government of Gujarat 
for the year 1990 to 2005 (31 -3-2005).  
 
Chapter-7:  The Status of Human Rights with reference to torture, 
rape, death, inhuman treatments and compensatory 
justice. 
 This chapter contains status of human rights against torture, death, 
rape, inhuman treatments or punishment and is divided under the 
following sub-topics as: 
 National standards against torture which includes prohibition of 
cruelty, Inhuman, treatment or degrading treatment or punishment and the 
researcher has taken reference from Indian constitution article 
14,15,19,20,21,22, 32, & 226 which no doubt are their for the protection 
safety and security of human right in custody. At the same time Cr.P.C. is 
also relied upon i.e. in Sec. 49,50, 51, 53, 54, 55, 56, 56, 167, 300, 303 & 
304. The chapter goes on to deal with the safeguards, standards under 
criminal law, against self incrimination. In adequisibility of custodial 
confessions, rulings and directions of the supreme court custodial rape 
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inhuman treatments and deaths in India are also discussed.  The chapter 
talks about compensations of the next of kin, reasons for the suing the 
police for torture and finally remedial measures as against the above 
atrocities inflicted on the people (women) in jail / custody. 
 
Chapter-8:  Women's physical conditions while in custody.  
 This chapter describes the poor physical conditions of women in 
prisons or those confined. With poor conditions there are problems in 
management of prisoners because of factors like, overcrowding of 
prisoners, delay in trials, torture of the inmates, naglect of health and 
hygiene and inadequate clothing to prisoners,  suffocating of prison 
voices, deficiency in communications and finally streamlining of jail 
visits. 
 It also deals with supervision of places of detention. It deals with 
religious conditions of prisons, The Duggal Committee report on the 
classification of prisoners and finally report of All Gujarat Committee on 
Jail Reforms. 
 
Chapter-9:  The Role of judiciary, National Human Rights 
Commission, for the safety and protection of Human 
Rights. 
 This chapter deals with the role of judiciary in upholding human 
rights, of people in custody i.e. role against handcuffing, role, against 
wrongful confinement, role against torture, rape, cruel and other inhuman 
degrading treatment or punishment, role against barfetters, role against 
double jeopardy, role against third degree method, role against custodial 
confession, role against self incrimination. The chapter also deals with 
role of National Human Rights Commission and its impact upon after 
care and rehabilitation of women prisoners. 
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Chapter-10:  Major findings and suggestion of the study  
 This chapter deals with the major findings of the research study 
conducted which in a nutshell includes, atrocities prisoners face in the 
hands of police, judiciary and other detaining authorities authorized to 
arrest, detain and interrogate against any offence. Atrocities faced by 
prisoners / inmates when under the custody of jailers and finally problems 
after release are also enumerated and discussed. 
 It also concludes with suggestions for improvement of the woman 
inmates in jails. The suggestions are directed to the problems people face 
before conviction i.e. under the hands of the police which are further 
divided into: preventive suggestions, suggestion related to statutory, 
provisions, suggestions on administration of jails and conclusions thereof. 
The suggestions to the problems after convictions include maintaining 
human dignity, health rights of prisoners, making prisons safe place to be, 
making best use of prisoners, prison contact with outside world and 
finally conclusion of the research study. 
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CHAPTER-2 
THEORETICAL CONCEPT OF HUMAN RIGHTS 
LAW: PROGRAMME RELATED TO NATIONAL AND 
INTERNATIONAL HISTORICAL PERSPECTIVES.   
 
2. Historical Development of Human Rights 
 The concern for human rights became popular particularly in the 
twentieth century, though it had its root in different forms since time 
immemorial.1 Most of the students of human rights trace the historical 
origin of the concept back to ancient Greece and Rome where it was 
closely linked with the pre-modern natural law doctrine of Greek 
stoicism.2 This school believed that, universal working force pervades all 
creation and that human conduct, therefore, should be judged according 
to and brought into harmony with the law of nature.3  The theory of 
natural law continued even during Plato and S ocrates. It was later argued 
that even in the law, the kings made there existed some immutable and 
natural law to which all human beings are entitled and by which rulers 
should be judged. Such views were taken up and developed by the stoics 
and later by Christian thinkers such as St. Augustine in the medieval 
period.4 
 However, in the medieval period which ranges from 13th century 
to the treaty of Westphalia (1948) observing the period of renaissance and 
the decline of feudalism certain basic changes in the beliefs and practices 
of the society were seen because people felt the idea of human right as a 
                                                             
1  Skott Davidson, Human Rights Philadelphia Open University Press 1993 p 45. 
2  Richard Pierre Claude and H. Weston Burns (ed) Human Rights in the World Community of 
Pennsylvania press 1989. 
3  Ibid. 
4  Human Rights, op. cit. p.11. 
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general social need. The teachings of Acquinos (1689) in England were 
added as proofs of this change.5 All these events testified to the 
increasingly popular view that all human being are endowed with certain 
internal and inalienable rights and they would never be renounced even 
when human kind contracted to enter the civil society.6 
 The philosophy associated with John Lock and others had a 
tremendous influence on the western world in the late 18th century and 
earlier 19th century. An example of England’s glorious revolution of 
1688 resulting to Bill of Right in (1689) provided the rationale for waves 
of revolutionary agitation which influenced the west, i.e. North America 
and France. Certain historic texts like Pennsylvania declaration (1776) 
Maryland Declaration (1 776) new Hemisphere Declaration (1783), The 
American Declaration (1787) France Declaration of Rights of Man 
(1789) reflected some socio – political situations spawning the struggles 
against political absolutism. In the words of Maurice Cranston, a leading 
human rights scholar, it is evident that these struggles took place because 
the absolutism prompted men to claim their rights which were denied to 
them.  
 The idea of human rights as natural rights due to abstract nature 
and link with religious orthodoxy started becoming less acceptable to 
both philosophical and political liberals and consequently with the 
passage of time, the doctrine of natural rights came under severe criticism 
both from the contemporary liberals and radical circles : In England 
conservatives like Edmund Burke and David Home started questioning 
the very basis of the doctrine. They held that natural rights are an abstract 
concept and being abstract they will come into conflict with one another. 
Another philosopher, Jeremy Bentham, the founder of utilitarianism 
                                                             
5  Richard Pierre Claud and Western Burns H OP Cit. 
6  Ibid. 
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asserted that “Rights is the child of law”, from real law came real right : 
but from imaginary laws, from laws of nature came imaginary rights … 
Natural rights is simple nonsense, natural and imprescriptible rights (An 
American Phrase), David  Hume also argued that natural laws and natural 
rights are unreal and metaphysical phenomena. This attack on natural law 
rights began in the 18th century and became intensified and broadened 
during the late 19th and earlier 20th century. Philosophers like J.S. mill 
Fredirc Karl Ven Savigny, Sir Henry Maine and many other historians in 
England expressed the view that rights are the product of cultural and 
environmental variable and so are very unique to particular communities. 
A group of jurists and philosophers like John Austin, Ludwig 
Witthergenium and many others argued that rights are real, definate, 
concrete, and identified variables. From German idealism  of Hegal and 
other rising European nationalism, the Marxian school of thought 
emerged, which did not reject individual rights altogether but maintained 
that the rights derived from whatsoever source belong to the community 
or the whole society and not only to individuals. The abolition of slavery, 
factory legislation, popular education, trade unionism and universal 
movements kept alive social rights. But it was the rise and fall of nazism 
in Germany which imported a real meaning to the ideas of human rights. 
In Germany the laws authorizing the dispossession and extermination of 
Jews and other minorities, the laws permitting arbitrary police search and 
seizure, the laws condemning imprisonment, torture, and execution, 
without public trial and similar obsenities brought about a new realization 
that law and morality if they exist at all are to be kept at any cost 
irrespective of the prevalence of any doctrine – be it idealism, 
utilitarianism or Marxism, so the dignity of the individual was 
emphasized as a result of this realization.  Consequently, certain 
institutional bases were developed over the time to preserve and project 
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people’s rights in a more systematic and decent way. The League of 
Nations was one such institutions. 
 With the League of Nations after first world war human rights were 
further developed  in the international sphere. Though human rights were 
not mentioned in the League of Nations the organization was alive to the 
task protecting minorities and people inhabiting colonies of defeated 
powers.7 The League of Nations was also active in the protection of 
workers' rights for good conditions of human labour, which has been put 
into practice through International Labour Organization (ILO) since its 
inception in 1919. 
 “The horrors of second world wars led to the birth and recognition 
of the modern human rights movement in international sphere. President 
Roosevelt’s proclamation in 1941 of the fair freedoms (that is of speech 
and expression, of belief, freedom from fear and want is universally 
acceptable set of standards. But it was the establishment of the UN in 
1945 and the subsequent commitment to human rights that windened the 
scope of movement. In fact, the second half of the last century saw 
universal acceptance of human rights in  principle and general agreement 
on its content.”8 A cornerstone of this post war of human rights regime is 
the Universal Declaration of Human Rights (UDHR) adopted on 10th  
December 1948, Which is commonly known as “Human Rights Day” 
The sources of this declaration owe much to the English Revolution, the 
American Revolution, the French Revolution, the Marxian Revolution 
and also the Russian and Chinese Revolutions. 
 The 20th century brought political changes and transformed the 
philosophical and ideological debates about it.9 Hitler’s atrocities 
                                                             
7  Supra 4, p.12. 
8  L. Henkin, The Rights of man today, West View Press, Colrada, USA, 1978, p. 18. 
9  Ibid, p. 18-19. 
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demanded constitutionalism and representative government, universal 
suffrage and popular education. The emergence of the Soviet Union, 
People’s Republic of China as world power gave further push to it. The 
post war era heralded the adoption of equality, liberty and social justice, 
as the cardinal principles of human rights but reinforced after the end of 
the cold war. Representatives endorsed the charter of UDAR and vast 
majority of legal scholars, philosophers and others irrespective of their 
culture and civilization, are now unanimous upon one point – that every 
human being is entitled at least in aspiration, to certain basic rights and 
therefore no state or government can deny. The first documentary use of 
the expression of human rights took place in UDHR and two other 
International Covenants – International Covenant on Civil Political 
Rights (ICCPR) and International Covenant on Economical Social and 
Cultural Rights (ICESCR) of 1966 which came into force later with the 
consent and approval of the United Nations (1976) 
 This historical narration underscores empirical realities of man’s 
struggle for rights being as old as the history of mankind itself. “The 
concept of human rights was in rudimentary form in ancient times, in 
formative stage in middle ages, and fully grown up in the 20th century  
with the formation of United Nations.”10 
 
2.1         Meaning and Definition of Human Rights  
 The most striking feature of the concept of human rights is that it is 
may be very, difficult to define but impossible to ignore. The theorists 
and the ideologies, the politicians or statesmen may quarrel about the 
forms of government or principles of state but they cannot repudiate the 
indefensibility of torture, cruelty, inhuman and degrading treatment, 
                                                             
10  Bajwa, G.S., Human Rights in India, Implementation and violation, (1995), Anmol Publications 
New Delhi p. 45 
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hunger, genocide, arbitrary arrests and detentions and the like. The colour 
of the skin may be white or black, the level of mental make up may be 
high or low, the way of life of people may be modern or primitive to the 
core, the essential reality of all belonging to species of human race cannot 
be dismissed by any stretch of imagination.11  To quote A.J.M. Milne, 
“There can be no human community without rights. Having rights is what 
is to be a member of any community. A community necessarily consists of 
members who have rights and obligations. Unless there are members, 
there cannot be community. There has to be right if there has to be any 
social life. Thus, rights enable an individual with at least some of the 
elements of a place, an identi ty and a role, in the social milieu.” 
The Universal Declaration of Human Rights of 1948 has defined, 
human rights as : those minimum rights that every individual must have 
against the state and other public authority by virtue of being a member 
of human family irrespective of any other consideration. Those rights that 
are inherent in all citizens because of their human being. These are rights 
that are inalienable because the enlightened conscience of the community 
could not be permitted to surrender those rights by any citizen even of 
his/her own volition. These are the rights that are inviolable because  
they are not only vital for development and inflorescence of human 
personality for ensuring its dignity but also without them people would be 
reduced to the level of animals. Human rights are neither privileges not 
gifts given at the whim of a ruler or government. Neither can they be 
taken away by any arbitrary power. They can not be denied nor can they 
be taken away or forfeited because an individual has committed an 
offence or a breach under any law. 
 
                                                             
11  J.C. Johari, Human Rights and New World order : Towards perfection of the Democratic way of 
Life, 1996, Anmol Publciations, New Delhi p. 2 
35 
 The word “right” not only implies “lawful entitlement” , but also 
“a just entitlement”. “Human rights” are rights every one has ………. 
By virtue of their very humanity A.A. said, “Human rights are concerned 
with the dignity of individuals – the level of self esteem that secures 
personal identity and promotes human community." But Pla to and often 
said that human rights are those rights which are considered to be 
absolutely essential for the survival, existence and personality 
development of a human being. Hence it is summed up that human rights 
whether recognized or not belong to all human beings at all times and at 
all places. They are rights solely by virtue of being human irrespective of 
distinctions. It is the role of the state to uphold , promote and protect them 
in accordance with the existing statues established by law. 
 
2.1.1.Theories of human rights 
 To have the basic understanding of human rights one should look 
at certain theories on the subject. The theories provide analytical tool to 
gauge the subject matter of the concept up on which there might be an 
agreement. A precise insight into the major theories of human right is  as 
follows :  
 
2.1.1. (a) The theory of natural rights 
 This is the earliest theory traced back to ancient Greeks, which 
linked rights to man by nature and thus self – evident trucks. They were 
considered as inborn absolute, pre – civil and even pre – social. They can 
be asserted anywhere and everywhere. Thomas Paine, Gretius, Tom 
Paine, and John Locke, are the main exponents of th is theory. They 
derived rights from god, to them every individual possesses a unique 
identity and expected to account for his actions as per his own 
conscience. 
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 However, critics argue that rights are not abstract, absolute or 
unidentified phenomena. Liberty as they argue, lives within restraints. So 
restraints upon rights creates social conditions where everyone has a 
sphere to develop his personality and correspondingly has his obligation 
to others. “Rights and obligations are in fact the two sides of the same 
coin . Despite the above short-coming the theory of natural rights inspired 
the idea that any kind of unjust, arbitrary, or oppressive treatment to 
human beings is an assault upon humanity itself. Apart from this it also 
provided the basis for the French, English and American Revolution 
thereby resulting in the Bill of Rights. 
 
2.1.1. (b) The Legal Theory of Rights :      
 This theory is a reaction against the theory of natural rights. The 
advocates of this theory argue that the theory of natural  law and natural 
rights are abstract and ridiculous phenomena. Hence the existence  and 
enjoyment of fundamental rights of an individual could be better 
maintained and practiced by the state rather than individual himself. 
Thomas Hobbes, John Austin and Jeremy Bentham are main propounders 
of this theory. According to them right are utilitarian concepts and thus 
the rules and regulations are necessary for protection of one’s  rights. Up 
to here people have to sacrifice some rights and freedom for the welfare 
of society.  
 This theory has been criticized by the argument that law alone 
cannot create right but custom, tradition and morality also have basis for 
right. 
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2.1.1. (c) The Anti – utilitarian Theory of Rights     
 The priority of the well being of the majority as stated by the 
utilitarian is not the prime objective of the state. Among them Dowrkin, 
Nozic and John Rowals are the leading ones. They hold that the majority 
might lead to detrimental consequences as far as the welfare of a 
particular group of people is concern ed. So there has to be proper 
reconciliation between the wellbeing of the majority and individuals for 
enjoyment of social and individual wellbeing rights. 
 
2.1.1. (d) The Legal Realist Theory of Rights 
 A group of jurists discussed as to what law does not, what law is 
that makes it to be in a highly complex and industrialized society. This 
theory did not propound a common theory of rights. They argue that 
human right is nothing but manifestation of an arguing process rather 
then theoretical debate. This theory questions the existence of laws, their 
values and actions enacted upon the society but no solutions. 
 
2.1.1. (e)  The Marxist Theory of Rights  
According to Marxists rights are simply a bourgeois 
concept and product of bourgeois capitalists society primarily 
designed to maintain and reinforce the predominance of the 
ruling class. 12 They regard the state as a coercive agency to 
uphold the particular type of social organization and law is a 
tool of the state that perpetuates and safeguards the interest of 
the dominant group in the society. Karl Marx believes that 
rights can exist and flourish in a classless society where all 
are equal and no one is an exploiter. However,  the 
                                                             
12  Scott Davidson, Human Rights and Philadelphia, 1993, Open University Press, p. 37 
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contribution of Marxist thought to the development of 
international concern on economic, social, and cultural rights.  
It has a lso been found in the International Covenant on 
Economic Social and Cultural R ights, enshrined in the 
International Concern on Economic, Social, and Cultu ral 
Rights, has been found in the International Covenant on 
Economic Social and Cultural R ights (ICESCR) in 1966.  This 
theory does not include religion, custom, tradition and 
morality as the integral components of human rights.  
To sum up the society is an organic unit and welfare of 
the community is built upon the welfare of the individuals .  
Both go hand in hand.13 Hence a good theory of rights should 
take into consideration the most conducive variable essential 
for the welfare of all the members of a socie ty.  
 
2.2. Classification of Human Rights 
Human rights can be broadly classified from two 
different perspectives, first from the perspective of various 
aspects of Human L ife , Social  Economic, P olitical, Moral, 
and Civil and secondly, from the perspective of the methods of 
securing them. On the second basis they are constitutional or 
legal.  These classifications can be discussed under the 
following heads:  
 
2.2.1 Natural Rights 
Natural rights are those rights which are inherent and 
integral to human nature. In fact, every individual by nature is 
                                                             
13  Kapur A.C, Principles of Political Sciences, 1987, S. Chand Company (P) Ltd. New Delhi, p. 210. 
 
39 
given an individual property of his own which cannot be taken 
away by any authority. Such rights include intellectual rights, 
rights of the mind and also rights of acting as an individual for 
his own comfort and happiness provided they are not injurious 
to the natural rights of others. 
 
2.2.2. Moral rights  
These rights are based on the general principles of 
fairness and justice. These are simply aspirations  and ideals of 
people . Sometimes, people justify this right by the role they 
play in the family or the position in the society. Mothers of 
the family must be consulted about what is going on in their  
family. So it is moral duty of other members of the family to 
support this kind of status of the mother. 
 
2.2.3.  Fundamental rights 
There are certain rights which are more important and 
basic than the other.  For example , right to life is the most 
basic of all rights upon which the enjoyment of other rights 
depends. These rights can never be restricted or taken away by 
any authority. The other is the right to be recognized as a 
person before the law, the right to equal protections, under law 
and freedom from illegal arrest or detention. 
 
2.2.4  Legal rights 
Legal rights are otherwise known as positive rights. 
These rights are laid down in law. They are also guaranteed 
and protected by the law of the state. Thus legal rights are 
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uniform and given to all irrespective of the caste, colour, race, 
culture, sex or place of birth. 
 
2.2.5  Civil and Political R ights 
The rights that are granted by government or civil 
society are called civil and political rights. These rights 
provide the basis for the fulfillment elementary conditions of 
social life. Without them civilized life is not possible and they 
are,  therefore, considered to be very essential for the free and 
progressive life of man. Civil and Political R ights, however, 
include the right to freedom of speech, of assembly, the right 
to move freely, to hold properly, and practice trade or 
profession, and the right to take part in the government of 
one’s country. Part III of the Constitution of India has 
resemblances with these rights: 
 
2.2.6  Economic Social and Cultural Rights 
The rights are in order to eradicate social inequality, 
economic imbalances and to limit disadvantages cause d by 
nature, age and so on. These rights,  however,  not bound to 
meet all these entitlements at once. It will depend upon the 
economic resources of the society. Most of the socialist state s 
regards these rights as fundamental rights of the people. 
Rights the equality, right to work , right of have family, right 
to privacy, right to information, right to public assistance, 
during old age and sickness, right to health care, right to 
special care during childhood and during motherhood are some 
of the examples of th ese rights. They are incorporated in part 
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IV of the Constitution of India as directive principles of state 
policy. 14 
 
2 .3 Human Rights Revolution  
The existence of human rights depends on the revolution 
which took place way back from the ancient periods both 
locally and internationally. S o this part contains an analysis of 
the developments/revolution of Human Rights in the countries 
like America (American revolution), France (French 
Revolution) and finally Universal Declaration of Human 
Rights.  
 
2.3.1 . American Revolution 
The American Convention on Human Rights has given its 
signa to ries, reaffirming their intention to consolidate in this 
hemisphere within the framework of democratic institutions, a 
system of personal liberty and social justice based on respect 
of essential rights of man. 
Recognizing that the essential rights of man are not 
derived from one's being a national of a certain state, but are 
based upon attributes of the human personality and that they 
therefore, justify international protection in the form of a 
convention reinforcing or complementing the protection 
provided by the domestic law of the American States.15 
These principles have been set forth in the charter of the 
organization of American States in the American Declaration 
                                                             
14  Das Supta, Dev Arjun, and Dev Arjun Indira, Human Right. Asource book, 1996, introduction part 
(NCERT) publications. 
15  Khare  S .C .Human Righ ts  and  Uni ted  Nat ions  (1977) .  Metropol i tan  Book  
Co .Pv t .L td .  1  Ne ta j i  Subhash  Marg ,  New D e lh i ,  110002 ,  p .6 
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of the Rights and duties of man and in the universal 
declaration of Human Rights. They have been reaffirmed and 
defined in other International Instruments worldwide as well 
as regional on basis .  
All these reaffirming, recognizing and consideration took 
place in American revolution of Human Rights in 1776 during 
the Declaration of American Independence. The US embodied 
a Bill of Rights at that time. 
In 1929 the Institution of International Law, New York, 
USA prepared a declaration of human rights and duties. In 
1945 the Inter-American Conference passed a resolution, 
seeking establishment of an International forum for the 
furtherance of Human Rights of mankind. 
The above reiterated that in accordance with the 
Universal Declaration of Human Rights, the ideal of free men, 
enjoying freedom from fear and want can be achieved only if 
the conditions are created whereby everyone may enjoy his 
economic, social and cultural rights as well as his civil and 
political rights. All these took place in 1945, 1948 and 1966 
respectively. 
Finally, in the American Revolution of Human Rights 
considering that the third special Inter-American Conference 
(Buenos Airs 1967) approved the incorporation into the 
charter of the organization itself of broader standards with 
respect to economic, social and educational rights and 
resolved that an Inter-American Convention on Human Rights 
should determine the structure competence and procedure of 
the organization responsible for these matters. 
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2.3.2 French Revolution (Development of Human Rights) 
The development of Human Rights which had started as 
an off-shoot of the Magna Carta in 1215 AD in England spread 
to France. The French Revolution which took place in 1789 
gave birth to the declaration of Rights of men and citizens. 
The Magna Carta which had started in Britain spread to all 
countries in Europe including France. 
The Magna Carta, if closely examined, is said to be a 
petition urging the King to concede rights of the particular 
sections of the people though its contents had no universality 
to the b asic freedoms to the common man. 
Finally , when UN was formed and after 1945's IInd 
World War which left a rampage of Human Rights violation of 
Prisoners of war and the French Revolution which was formed 
and involved itself in Human Rights movement, united in the 
formulation of UN charter of declaration of Human Rights. 
The Charter declared that, "We the people of the United 
Nations determine... to reaffirm faith in the fundamental 
Human Rights, in the dignity and worth of human person, in 
the equal rights of men and women and of the nations large or 
small.... " 
The purpose was to achieve international cooperation in 
solving international problems of economic, social, cultural or 
humanitarian character and promoting and encouraging respect 
for Human Rights and for fundamental freedoms for all 
without distinctions as to the race, sex, language or religion 
"The United Nations also proclaimed the Universal 
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Declaration of Human Rights in 1948: Thus, the concept of 
Human Rights was born.16 
 
2 .4. Universalization of Human Rights: 
The Universal Declaration of Human Rights is the basic 
international statement of the inalienable and inviolable rights of all 
members of the human family.  It is intended to serve as "the common 
standard of achievement for all peoples and all nations" in the effort to 
secure universal and effective recognition and observance of the rights 
and freedoms it lists. 
The two covenants relating to human rights provide internal 
protection for specified rights and freedoms.  Both covenants recognize 
the right of peoples to self -determination.  Both have provisions barring 
all forms of discrimination in the exercise of human rights.  Both have the 
force of law for the countries which ratify them. 
The first treaty, the Covenant On Economic, Social And Cultural 
Rights, recognizes the right to work and to free choice of employment, to 
fair wages, to form and join unions, to social security and to adequate 
standards of living conditions for their people.  States' reports on their 
progress in promotion of these rights are reviewed by a committee of 
experts appointed by the Economic and Social Council. 
The Covenant On Civil And Political Rights recognizes the right of 
every human person to life, liberty and security of person, to privacy, to 
freedom from cruel, inhuman or degrading treatment and from torture, to 
freedom from slavery, to immunity from arbitrary arrest, to a fair trial, to 
recognition as a person before the law, to immunity from retroactive 
sentences, to freedom of thought, conscience and relig ion; to freedom of 
                                                             
16  Subramanium (2000) ,  Human Righ t s  t ra in ing  (Book)  Manas  Pub l ica t ions  
4819 /XI  Mathur  Lane ,  24 ,  Ansar i  Road ,  New Delh i  p .71 
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opinion and expression, to liberty of movement, including the right to 
emigrate, to peaceful assembly and to freedom of association. 
The Covenant on Civil and Political Rights sets up a Human Rights 
Committee to consider progress reports from States which have ratified 
the Covenant.  The Committee may also hear complaints by such States 
that other States which have ratified the Covenant have failed in uphold-
ing the, obligations under the Covenant. 
Under the Optional Protocol to the Civil and Political Covenant, 
individuals under certain circumstances may file complaints of human 
rights violations by ratifying States. 
Under the Second Optional Protocol to the Civil and Political 
Covenant, States must take all necessary measures to abolish the death 
penalty. 
 The Declaration is accepted almost universally as a gauge by which 
Governments can measure their progress in the sphere of human rights. In 
United Nations, the Declaration has an authority surpassed only by the 
Charter.  It is invoked constantly not only in the General Assembly, but 
also in the Security Council and other organs.  It is quoted in international 
legal instruments, including the Council of Europe’s Convention for the 
Protection of Human Rights and Fundamental Freedoms (1950), the 
Japanese Peace Treaty (1951), the Special Statute for the status of Trieste 
(1954), the Constitution of the Organization of African Unity (1963) and 
the Final Document of the Conference on Security and Cooperation in 
Europe (1975), signed at Helsinki by 35 States.  It is invoked in a score of 
national constitutions. It has inspired and sometimes become part of 
many countries’  national legislation, and has been cited with approval in 
national courts. 
The Declaration contains a preamble and 30 articles. It 
lays down the basic human rights and fundamental freedoms to 
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which all men and women everywhere are entitled without any 
distinction as to race, sex, colour, language, religion, political 
or other opinions. It states the common standards of 
achievements for all peoples as an expression of legal 
conscience of mankind. It contains many characteristics and 
lofty ideals of democratic constitutions like those found in 
American Constitution. 
The Preamble proclaims the Declaration "as a common 
standard of achievement for all peoples and all nations 
towards the goal that every individual and every organ of the 
society is keeping this Declaration constantly in mind and 
shall strive by teaching to promote respect for these rights and 
freedoms and by progressive measures national and 
international to secure their universal and effective 
recognition and observation both among the people of member 
states themselves and among the peoples of territories under 
their jurisdiction. 
The Articles of the Declaration are phrased in present 
tense as laying down positive rights of the individuals. These  
rights can be divided into three categories. 
2.4.1. The rights dealing with personal freedoms contained 
in   Articles 1   to 20. 
2.4.2. The rights dealing with political r ights relating to 
form Government of   their   choice Art.21. 
2.4.3. The rights dealing with Social Rights contained in 
Art.22- 28 . 
Since our research is based on custodial atrocities, we 
can't go into details of the Universal Declaration of Human 
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Rights Principles but the rights mentioned in the first category 
in brief are shown  in the footnotes below17 : 
 
2 .5. Development of Human Rights and UN (International 
perspectives): 
During the World War II when Axis power achieved 
almost complete control of European continent,  President 
Roosevelt of United States, in his message to the Congress on 
January 6, 1941, defined four freedoms of man i.e. freedom of 
speech, freedom of worship, freedom to vote and freedom 
from fear, everywhere in the world.  
                                                             
17 The principles of the universal declaration of human rights as embodied in the human rights 
documents.  
v  Al l  human beings  are  born f ree  and equal  in  d igni ty  and r ights .  
v  Enjoyment  o f  Rights  & f reedoms wi thout  d is t inc t ion . 
v  Right  to  l i fe ,  l iber ty  and securi ty  o f  persons . 
v  Freedom f rom s lavery  and  o ther  serv i tude . 
v  Prohib i t ion  aga ins t  tor ture ,  inhuman t rea tment  or  pun i shment.  
v  Recogni t ion  as  person  be fore  the  Law. 
v  Equal  pro tec t ion  under  the  Law. 
v  Freedom from arbi t rary  arres t ,  de ten t ion  or  ex i le . 
v  Ef fec t i ve  remedy  be fore  the  Nat iona l  Tr ibunals . 
v  Right  to  fa ir  hearing by  an independent  and impart ia l  t r ibunal .  
v  Presumpt ion  o f  Innocence and r ight  to  publ ic  tr ial  wi th  al l  guarantees  
necessary  for  de fense  in  cr iminal  cases . 
v  Freedom f rom ex- post  fac tor  laws.  
v  Freedom from In ter ference  f rom Privacy .  
v  Freedom o f  movement  and  res idence  wi th in  the  S ta te .  
v  Right  to  leave  any country .  
v  Right  o f  asy lum f rom prosecut ion .  
v  Right  not  to  be  depr ived  o f  the  nat ional i ty . 
v  Right  to  marry  and to  protec t ions  o f  the  fami ly . 
v  Right  to  own property .  
v  Freedom o f  r e l i g ion . 
v  Freedom o f  op in ion  and  express ion . 
v  Freedom o f  Assembly  and  Assoc ia t ion . 
Under  the  th ird  ca tegory  soc ia l  r ights  are  ment ioned  as  under: 
v  Right  to  soc ia l  secur i ty 
v  Right  to  work  and  f ree  choice  o f  employment  and  r igh t  to  jo in  t rade  unions . 
v  Right  to  res t  and le isure .  
v  Right  to  Heal th  and  soc ia l  pro tec t ion . 
v  Right  to  educat ion which shal l  be  free  at least  in  Elementary  fundamental  
s t ages . 
v  Right  to  par t ic ipate  in  cul tural  l i fe . 
v  Right  to  good  soc ia l  and  in terna t ional  order . 
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This inspired the statements of social and war aims of 
the Atlantic Charter of August 14, 1941 and the Declaration by 
the United Nations of January 1, 1942. This Declaration was 
signed by 26 countries including the powers - USA, UK, USSR 
(Supra) and China. It was agreed at the Dumbarton Oaks 
Conference of 1944 for the establishment of International 
Organization UN should promote respect for Human Right and 
fundamental freedoms. 
The impact of above recognition of Human Rights can be 
seen in peace treaties concluded by allied powers i.e. Italy, 
Bulgaria, Hungary, Romania, Austria & Finland which 
provided enjoyment of Human Rights and fundamental 
freedoms including freedom of expression without distinction 
as to race, sex language or religion. 
In the Preamble of UN Charter, the members of UN 
expressed determination to reaffirm faith in fundamental 
Human rights and in the dignity and worth of human persons 
in the equal rights of men and women. 
One of the purposes of the charter was to achieve 
international cooperation in solvin g international problems of 
economic, social, cultural, civil and political and humanitarian 
character and in promoting and encouraging respect for human 
Rights and for fundamental freedoms for all without 
distinction . 
Art.13 of the Charter says that the General Assembly 
shall initiate studies and make recommendations for the 
purpose of assisting  the realization of human rights.  
Art.  55 of the Charter says that United Nations is bound 
to promote universal respect for all and observance of human 
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rights to create stability and equal rights and self-
determination of people. 
Art.  56 lays the pledge of the UN members to take joint 
and separate action in cooperation with the organizations, for 
the achievement of the purpose of social and economic 
councils.  
Art.  68 sets up the commission for the promotion of 
human rights and even Art 76 declares that basic objective of 
the Trusteeship is to encourage respect for human rights. 
UN has treated human rights and fundamental freedoms 
as a group of rights which were not defined. It has held out a 
promise that henceforth the implementation of human rights 
throughout the world would be a matter of international 
concern and its special responsibility. The same has not been 
implemented in various custodies in India in the State of 
Gujarat and the researcher has a mission of improving a 
research method to make or pave way and suggestion for 
implementing the same. 
 
2.5.1 Development of Human Rights in USA: 
 The term human rights was introduced in the United 
States Declaration of Independence in 1776 and the USA 
Constitution embodied them in Bill of Rights. But before that 
in 1620 American continent had expressed the principle of 
Human Rights. The expression of fundamental rights of man 
had found expression in the Declaration and other 
Constitutional instruments of Virginia , Maryland , New Jersey, 
Northern and Southern American of 1762 and in the American 
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Declaration of Independence and a Bill of Rights of 1791 and 
first ten amendments of the Constitution of 1787. 
In 1929 the Institution of International Laws, New York, 
USA prepared a declaration of human rights and duties. In 
1945 the Inter-American Conference passed a resolution 
seeking the establishment of an International Forum for the 
furtherance of Human Rights of Mankind. 
  
2.5.2. Development of Human Rights in England: 
The concept of Human Rights was originally evolved in 
the field of domestic legislation in England. The real 
foundation of Human rights in constitutional law actually 
dates back to the 17th century. In England in the petition of 
Right of 1672 the Habeas Corpus Act of 1679 and the Bill of 
Right of 1689. Later it become part of the law of nearly all 
European States.  
After introducing it in England, it was spread in 
America, France, Sudan, Spain, Norway, Belgium, Denmark, 
Prussia, Switzerland and Germany. They said that men are 
born equally free and independent and have certain natural and 
national rights. 
 
2.5.3 Development of Human Rights fo r Women in UN 
Though constituting half the population of the world, the 
women, until very recently, have had the worst deal at the 
hands of the society. They were physically and sexually 
abused and exploited, denied a say in governance, denied 
equal wages and were always treated as an appendage of man. 
A woman was a wife, a mother and unpaid worker in the 
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household. When old, she was discarded and disregarded. 
When widowed she was considered to be fair game for all. 
There are archaeological surveys which indicate that in 
ancient Pompeii, Egypt and Rome women agitated for a better 
deal. Western women agitated in the 19th century and first 
convention was drawn in The Hague (1902) for rights in case 
of divorce and the rights over custody of minors. 18 
In 1904 and 1910 there was ban on women trafficking. 
5th International Conference held in American states in 1923 
voiced concern over the "Legal Inequality of Women".  
The sixth Conference in Havana in 1928 established an 
International Women's Commission. The Seventh Conference 
held in 1933 approved the Convention and the eighth 
conference declared that women have the right to equal 
participation in politics. 
In the interval between two world wars the ILO drafted 
and adopted maternity protection and limitation of women to 
be employed in night shifts (revised in 1934). In 1935 the 
League of Nations resolved to examine the Legal & Social 
conditions of women in the matter of Civil and Political 
rights. Three UN bodies, the General Assembly, the ECO SOC 
and the Secretariat, jointly with the special commission on the 
status of women (1946), introduced the problem of women's 
rights into their programs. The UN efforts to promote the 
principle of equal rights of men and women of life, liberty, 
equally and dignity were initially directed towards securing 
equality of men and women in law. 
                                                             
18  Supra  16  p .  319 . 
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The Commission on the status of women and other 
organizations of the United Nations system sought to 
encourage and to assist governments to give women equal 
opportunities of life, liberty, equality and dignities. Interested 
organs and agencies within the UN system, used and exploited 
all the methods and techniques available, including  technical 
assistance to enable  women to participate in all aspects of 
National and International life. In 1966 the Commission 
suggested that basic objectives of such program should be: 
 
2.5.3 (a) To promote the universal recognition of the dignity 
and worth of the human person and of the equal 
right of men and women in accordance with the 
Charter and the Universal Declaration of Human 
Rights.  
2.5.3 (b) To enable women to participate fully in the 
development of society so that it may benefit from 
the contribution of all its members. 
2.5.3 (c) And to stimulate an awareness among both men and    
women of women's full potential and of the 
importance of their contribution to the development 
of the society. 
In 1970 on the recommendation of the Commission, the 
UN General Assembly adopted a program of concerted 
international action for the advancement of women. The 
program showed the targets and objectives to achieve during 
the second United Nations Development Decade (1970- 1980). 
Assembly also adopted a strategy of "full integration of 
women” in the total development effort: i.e. 
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i.  Ratification of or accession to the International   
Conventions relating to the status of women. 
ii.  Enactment of Legislation to bring national laws in 
conformity with the relevant international 
instruments, in particular,  the declaration on the 
elimination of discrimination against women. 
iii.  Assessment of Women's Contribution to the various 
economic and social sectors in relation to their 
countries. 
iv .  Overall development plans and programs.  
v.  Study of the effects of scientific and technological 
change s on the status of women. 
At the suggestion of the Commission on the status 
of women and a number of NGOs, the UN Gene ral 
Assembly, in 1972, proclaimed the year 1975 as 
International Women's Year. The Assembly devoted the 
year to promoting equality between men and women on 
matters related to life, liberty, equality and dignity to 
ensure the full integration of women in the total 
development efforts and to recognize the importance of 
women's increasing contribution to the development of 
friendly relations and cooperation among states and to 
the strengthening of world peace. The major event of the 
year whose theme was "Equality, Development and 
Peace" was World Conference sponsored by UN held in 
Mexico city from June 19 to July 2. The conference 
adopted the declaration of equality between men and 
women and their contribution to development and peace. 
The World action for the plan plus thirty four other 
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related resolutions on subjects ranging from improved 
education and health services to Palastians.  
The Declaration contains seventeen principles 
which among other things, define the meaning of 
equality between women and men stre ss the specific 
responsibility of the state to find ways and means to 
enable women to be fully integrated into the society and 
stress the responsibilities of men in the context of family 
life. The World Plan of Action sets out guidelines for 
improving the status of women and seeks to stimulate 
national and international efforts to solve the problems 
of under development and of the socio -economical 
structures which place women in an inferior position. 
The plan recommends a series of targets to be achieved 
as a  "minimum" including a marked increase in women's 
literacy and equal access of women to every level of 
education, vocational training in basic skills, 
employment opportunities,  laws to guarantee equality in 
political participation, employment and pay, health, 
education and rural services, purity in social civil and 
political rights such as those related to marriage , 
citizenship and commerce and recognition of economic 
value of women's traditionally unpaid work in the home 
and domestic food production. 
In 1976, the UN General Assembly held that 
voluntary funds should be utilized in projects benefiting 
rural women, poor women in u rban areas and other 
similar groups. On 16th July 1985 the World Conference 
was held in Nairobi to review and appraise the 
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achievements of the UN Declaration for women, 
equality,  development and peace. GA Res. 43/107 of 
December 8, 1988 was related to the implementation of 
the Nairobi forward looking strategies of the 
advancement of women. All the strategies were 
introduced in India by its representatives and still 
darkness continues to haunt women who are in custody 
forcing the researcher to take on the problem and address 
it from the front and come up with some solutions.  
  
2.6  General  Development of human right in India 
In the long history of the Indian civilization, the freedom 
of thought and speech, the freedom of one’s life in the light of 
one’s belie fs the freedom of association, the freedom of public 
debate between the contending philosophical schools were 
taken to be natural foundations of human relationships when 
the word “Adhikar” was used to convey a similar sense, it 
always had a much deeper meaning. However,  after a long 
struggle against the church and the state in India freedom of 
the individual was secured. 
These foundations of human rights may be established in 
two different frameworks of perceiving man and the world , 
one is that of the modern western political thought and the 
philosophy of law and the other of “Dharma”  and its methods 
on Indian civilization. The Indian philosophy characterizes the 
foundations in the ancient conception of “Dharma” and Danda 
which regulated the governance of state and its citizens. The 
concept of Sanatan Dharma which laid down these 
foundations in ancient civilization is 2,000 years olde r than 
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Christianity with a central theocratic doctrine : Indian 
civilization encompasses moral code, righteousness and 
responsibilities  and it was wider and broader than the concept 
of religion as used in the western historiography. It was on the 
basis of those existing principles that the detailed rules were 
la id down for the guidance of the king. It was his duty to 
uphold the law and he was as much subject to the law as any 
other person (equality before the law can be deducted from 
that practice). One of his chief duties was the administration 
of justice according to the laws of religious texts, local 
customs and usages, and written codes : it was obligatory for 
him to enforce sacred and customary laws and it was possibly 
human rights enforcement in its embryonic stage. The guiding 
principles laid down for the king were however, taken mainly 
from the spicies of Dharmic  texts like the Vedas and the 
Vedanta under the genus Sanata n Dharma which enshrines 
“Truth is one” and “God”  resides in every human being. 
Besides Vedas, Upanishads, the Mahabharata  and the Bhagvat 
Gita also furnished philosophic foundation for subsequent 
social development, thereby enriching the doctrine of human 
rights : Upanishads emphasizing the individual self and its 
truth says that “there is nothing higher than the person”. The 
Mahabharata also emphasized the point that “without ethical 
and moral principles” there is not true happiness and a society 
cannot hold together,  in the absence of  the principles such as 
truth, self – control,  asc eticism, generosity, non – violence, 
constancy and serve as the means of one’s success .” The 
Bhagvat Gita being a part of the Mahabharata preaches us to 
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meet the obligations and duties of life  keeping in mind the 
spiritual background of human existence .  
However, some religious prophets had some significant 
contribution to human rights. Mahavir the founder of Jainism 
said that the foundation of human freedom in its deepest sense 
is truth, known as Anekantaved, which brings  out relative 
pluralism and truth. During Chandra Gupta Maurya’s regime 
Kautiluya in his Arthashastra which depicted the political, 
social and economic codes of conduct, laid down certain 
principles of the law of punishment as the foundation of social 
existence. These principles then became the basis of the law 
against interalia, illegal arrest, and detention, custodial death, 
ill-treatment of women, such as rape, inequality of gender, 
corrupt, judicial system  etc. The legendary  king Ashoka in 
post – Kalinga regime had desired that all an imate beings 
should  have security, self - control, peace of mind and 
joyousness . The inhuman treatment or torture of prisoners 
where prohibited in Ashoka 's administration. 
Thus the historic reality is that the concept of rights is 
neither gift from the west not a typical western monopoly of 
wisdom. Its origin is deep rooted in the ancient Hindu 
civilization. So the global domination of west since the 
colonial era has brought awareness about human rights as 
western contribution to human civilization underrate its truly 
universal heritage and the possible civilization of other 
civilization like that of India described here as contemporary 
universal appeal of human rights. 
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2.7  Violation of Human Rights in Ancient India 
However, one cannot ignore the violation of human 
rights in the ancient. India from its social stratification. The 
social life was largely stratified into the four major divisions- 
the Brahmins (priestly class) the Kshatriya (rules and warriors 
class) the Va isyas (trading class) the Sudras (Labour and 
Unskilled Workers other than agriculturists). The rights and 
duties of such people were determined according to their 
assigned duty. The Brahmins due to their hegemony order the 
caste system, denied the rights to the lower caste, the 
untouchables and other  deprived sections of the society, so 
there was violation of their rights and dignity to live a life as 
a person, but instead were treated as sub-human persons i.e. 
“Untouchable”.  
In the medieval period this caste  system was fought 
against by the introduction of Islam following the Muslim 
Quest. During the 10 t h Century A.D. Abdul Aziz said that 
human rights are concerned with the dignity of the individual 
at the level of self esteem that secures personal identity and 
promotes human community. He also argues that it also 
established a social order designed to enlarge freedom, justice 
and opportunity for the perfectibility of human beings keeping 
an eye on the overall social political and economic 
development of the society. However,  Islamic norms can be 
traced back from the Mughal history of India with centralized 
and despotism but with modern doctrine of due process of law, 
fair trial, and independent judiciary” 19. In this context it ought 
                                                             
19  Tyagi Kumar Yogesh “Third World response to human rights”,  p. 123. 
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to be noted that Akbar (1526-1605) great regard to rights, 
justice and secularism, respect to all religions and tolerance. 
He staged movement to revive humanism and universalism and 
denounced narrow sectarianism of Hindu and Muslims.  
The British rulers made some principles of divide and 
rule i.e. Hindu and Muslims, but Raja Ram Mohan Ray 
demanded the abolition of “Sati” systems,  female infanticide 
caste system and fought for widow remarriage and female 
education hence human dignity. Further,  establishment of 
Brahmo Samaj (1828) and Arya Samaj (1875) rendered support 
to this cause. 
The formation of the Indian National Congress (1885) 
gave a new twist to the ca use of human rights which were 
being violated by Britishers.  Nehru report of 1928 and Karachi 
resolution of 1930 which gave importance to  individual rights 
were included in Indian constitution law as part III,  
fundamental right and directive principles of state policy part 
IV respectively. 20 
                                                             
20  A Commit tee under the leadership of  late  Shr i  Mot i la l  Nehru  was  formed wi th  
aim of  securing fundamental  r ights  to  the people of  India.  I t  is  interest ing to  
note  that  ten of  the 19 r ights  enumerated in  the report  submit ted by Moti lal  
Nehru  were  enac ted  in  the  Ind ian  Cons t i tu t ion  1950 . 
The Rights  emphas ized  in   the  Mot i la l  Nehru  repor t  are: 
v  Personal  l iber ty  inv io lab i l i t y  o f  dwel l ing  p lace  and  proper ty . 
v  Freedom of  conscience and of  profess ion and pract ice  o f  re l ig ion subject  to  
pub l i c  order  and  mora l i t y . 
v  Right  of  free expression and opinion,  to  assem ble  peaceful ly  and wi thout  arms 
and  to  form Assoc ia t ion  and  Unions  sub jec t  to  pub l ic  order  and  mora l i t y . 
v  Right  of  f ree  e lementary educat ion and in  the  mat ter  of     admiss ion into  any 
educat ional  inst i tut ion maintained and aided by the State  wi thout  dis t inc tion of 
cas te  or  creed…..  
v  Equal i ty  o f  a l l  c i t i zens  before  the  land and in  c iv i l  r ights .  
v  Right  to  every  c i t i zen  to  the  wr i t  o f  Habeas  corpus .  
v  Protec t ion  o f  respec t  o f  punishment  under  ex-post  facto  Law.  
v Non -discrimination against any person on the  grounds of religion, caste or creed in the matter of 
public, employment office or power and in the exercise of any trade or callings. 
v  Equali ty  of  r ight  to al l  ci t izens in the matter of  access to and use of  public 
roads ,  wel l s  and  o ther  p laces  o f  publ ic  resor ts . 
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To conclude, Indian perception of human rights does not 
emanete from the theory of a prior or natural rights doctrine. 
It has its own base in ancient Indian culture and civilisation. 
The Indian vision of rights emphasizes not only the individual 
but also the total person, a person whose interdependent right 
and duties are determined by his/her position , w ithin a 
hierarchical network of relationship”21. The impact of Islamic 
religion renaissance and reform movement.  British colonialism 
and the nationalist ideology played a vital role in the 
formation and practice of human rights in India. 
From the above it can be summed up that righ ts are not 
over and above the state rather they are gift from the state 
itself. 
2.8  The Indian constitution and human rights 
The constitution of India which came into force in 1950 
is an eloquent testimony to the nation’s deep commitment to 
human rights. It proclaims basic human rights and fundamental 
freedoms and guarantees their enjoyment by all, irrespective 
of caste, colour, sex, or religion. It has created legal 
institution to enforce the fundamental rights comprising 
liberty, equality and social just ice. 22 
Because of the projected social disparities the 
constitution has deliberately framed to provide positive 
discrimination and affirmative action in favour of those who 
                                                                                                                                                                             
v  Freedom of  combinat ion and associat ion for  the maintenance and 
implementa t ion  o f  labour  and  economic  condi t ions .  
v  The  r igh t  to  keep  and  bear  arms  in  accordance  wi th  regu la t ions     & 
v  Equal i ty  o f  r igh ts  to  men and  women as  c i t i zens .   
 
21  Davidson Skott, Human Rights Philadelphia, Open University Press, 1993, p. 37.  
22  T he statement by Dr. Man Mohan Singh, Former Minister of finance in the Narasima Rao Govt’ at 
the 50th World conference on human Rights. The observer dated 22 nd January, 1993. 
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would not exercise their human rights unaided. There are also 
constitutional safeguards to ensure effective representation of 
the socially and economically deprived sections of the society 
in the legislation as well as public services.  
Since independence, India had sought to institutionalise 
its commitment to human rights by a deliberate choice of an 
open society and a democratic policy based on universal adult 
suffrage, respect for the dignity of the individual, the role of 
law and multi- party system. 
India has been firm in its conviction that democracy is 
the best guarantor of human rights and it provides on optimal 
political framework for development. Poor countries like India 
require a massive social and economical transformation to 
conquer the ancient of poverty, ignorance and injustice. But 
India believes that in order to be feasible  such basic changes 
have to be based on free and willing consent of the people 
provided by a democracy. The institutions which India 
fashioned to sustain as plural, multi – ethic, multi-religious, 
multi –  linguistic and a secular polity had the overreachin g 
objectives of consulting the norms and principles of 
democracy.23  
                                                             
23  While  fundamenta l  r ights  g ive  s tress  on the  exis t ing r ights ,  the  direct ive  
principles  provide the dynamic democrat ic  republ ic  and to  secure to  al l  
c i t i zens .  
Ø  Jus t ice /Li fe  -  Socia l ,  economic  & pol i t ica l   
Ø  Liber ty  - o f  thought  express ion  bel ie f  Fai th  & warship . 
Ø  Equal i ty  -  o f  s ta tus  & oppor tuni ty  and to  promote  among them al l . 
Ø  Fratern i ty  or  d ign i ty- Assuring dignity of  the individuals and the unity and 
in tegr i ty  o f  the  nat ion .  
As  d iscussed above ,  the  fundamental  r ights  which support  Human Rights  in  the  
Const i tu t ion  are  enumerated  hereunder:  
( i )  Right  to  Equal i ty 
Ar t .14:  Equal i ty  before  the  law & equal  protect ion of  the  law  
Art .15:  Prohibi t ion of  d iscr iminat ion on grounds of  re l ig ion,  race,  caste ,  sex  or  
place  of  b ir th .  
Art  16:  Equal i t y  o f  oppor tun i ty  on  mat ters  o f  employment .  
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India has elected parliamentary institutions and conducts 
free and fair election locally  for state and centre. It has built 
mechanisms for peaceful and orderly changes of government 
in  response to popular will. These mechanisms have been 
tested time and again and have established their effectiveness. 
The governmental mechanism such as police, security forces 
are also working to safeguard people’s life,  liberty and 
security. India’s independent judiciary which is the custodian 
of the people’s rights is also acting seriously to protect them. 
The public interest litigation (PIL), an additional system of 
the Indian judiciary, has also been instituted for this cause: 
A free and vibrant press, existence of various interest 
groups, strong public opinion, an assertive NGO community 
and above all rule of law to fortify India’s democratic system 
act its legal safeguards.  
India is also a signatory to the UDHR, and party to 
various international covenants and treaties. Furthermore, 
greater access to the statesmen of various countries and 
international human right agencies has been facilitated. It is to 
reaffirm the atmosphere of freedom and India’s commitment to 
its own catalogue of rights. 24 
                                                                                                                                                                             
( i i ) R igh t  t o  Freedom: 
Art  19:  Pro tec t ion  o f  cer ta in  r igh t s  regard ing  f reedom o f   speech .  
Art  20:  Pro tec t ion  in  respec t  o f  conv ic t ion  o f  o f f ences . 
Art  21:  Protec t ion  o f  l i f e  & personal  l iber ty . 
Art  22:  Protec t ion  agains t  de tent ion  in  cer ta in  cases .  
( i i i )  Right  agains t  exp lo i ta t ion:  
Art  23:  Prohibi t ion  of  t ra f f ic  o f  Human beings  & forced labour .  
Art  32:  For  order  and  wr i t s  f rom Supreme Cour t . 
Art  44:  For  uni form laws 
Ar t  226: For  order  and  wr i t s  f rom High  Cour t .   
 
24 Subramanium,  Human Righ t s  Tra in ing  (2000)  Mean s  Publ ica t ion  4819/XI  Mathur  
Lane ,  24 ,Ansar i  Road,  New Delh i . ,   p .324 .  
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Despite all these instrumentalities and institutional 
arrangements meant for the protection of human rights 
standard in India , there have been large scale reports of 
violations of human rights in different parts of the country. 
These have been observed particularly at three different levels 
i.e. individual, society and state. 
In the state of Gujarat majority of the population lives in 
rural areas. As they are poor and illiterate and are not aware of 
their basic rights, they are easily exploited by the better 
concern today as the state seems to be the worst kind of 
institution in violating human rights in terms of excessive 
powers  of army, custodial death, rape, inhuman, and degrading 
treatment of prisoners, atrocities by police and para – military 
forces and above all the existence of black – laws like the 
Disturbed Areas (special powers) Act, 1978, Police Act 1949, 
Armed Forces (special powers) Act 1958, Disturbed Areas 
(special courts) Act, 1976, Arms Act 1959, etc. In addition to 
these Maintenance of Internal Security Act 1971, Essential 
Services Maintenance Act 1981, Conservation of Foreign and 
Prevention of Smuggling Activities Act 1981, Conservation of 
Foreign and Prevention of Smuggling Activities Act 1974, 
National Security Act 1980 are also some of the repressive 
laws of the government which very often violate the 
fundamental rights and freedom of the people. These are 
certainly a matter of sorrow and need to be checked / 
addressed. 
With the existence of the above block laws, the 
institutions, the safeguards the legitimate rights of the people 
are rendered useless .  i.e. dalits, backwards castes, women and 
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children. Though the above mentioned bodies are there for the 
protection of human rights still there is serious violation of 
rights, of women in custody i.e. police judiciary care homes, 
jails or under any other detaining authorities authorized by 
law to arrest detain and interrogate them for any  offence. The 
failure by authority concerned  to protect human rights of 
women in custody, has prompted the researcher to  conduct a 
research study on “Custodial atrocities and the status of 
Human Rights : An  Analytical Study with Reference to 
Women in the state of Gujarat” and to ascertain the atrocities 
committed against women in custody and come up with the 
suggestions on ho w the checks and balances can be reached to 
eradicate the said atrocities or pave way for implementation of 
the said conventions already in place.   
 
2.8.1 Development of Human Rights of Women   in India. 
Women’s Human Rights development did not start 
certainly in India though they were and are facing many 
atrocities. The same was started and agitated from outside and 
is as a result of an offshoot of what had taken place in the 
Universal Declaration of Human Rights. The full development 
of personality, fundamental freedom and equal participation 
by women in political, social, economical and cultural 
scenario are concomitants for national development, social and 
family stability and growth –  culturally, socially and 
economically.  All forms of discrimination on grounds of 
gender are thus violations of fundamental freedom and Human 
Rights. Gender justice taking the shape of crimes against 
women which escalated all over the world and India forced the 
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world and India to formulate or to promulgate National 
Commiss ion for Women. Despite the fact that the Indian 
Mythology placed women on a very high pedestal, 
deterioration in this glorious status suffered a social, cultural 
setback resulting in loss of their freedom and decline in their 
personality. Though we have se en and witnessed social 
reforms, movements in the nineteenth century arousing 
considerable awakening, constitutional and legal provisions 
aimed at preventing discrimination, positive judicial trends, 
welfare schemes and activism of voluntary sector, women 
continue to suffer from increasing tide of violation both in and 
outside homes. According to the data compiled by the National 
Commission a rape is committed every 54 minutes, a dowry 
death every 92 minutes, molestation every 26 minutes and act 
of cruelty every 33 minutes.25 
Realizing this inequality the United Nations passed  
various instruments with a focus on women’s emancipation, 
maintaining and enhancing the dignity of women. Some of the 
important instruments are Article 29(1) of the Universal 
Declaration of Human Rights 1948 which speaks of the duty of 
individual essential for the free and full development of the 
personality of every individual, Declaration on the elimination 
of discrimination against women 1967, The Declaration of 
Mexico on Equality of Women and Peace, 1975, Convention 
on the elimination of all forms of discrimination against 
women 1979, Convention on the suppression of traffic in 
                                                             
25  Sidd iqu i  F .E  Handbook  on  Women  and  Human Righ t s ,  (2001)   (Guide  for  soc ia l  
Jus t i ce ) ,  Kan i shka  Pub l i shers ,  4697 /5 .21  Ansar i  Road ,  Daryagan j ,  New De lh i ,  
110002.  p .108.  
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persons and of the prostitution and  others 1949, Convention on 
the Political Rights of Women 1952, Equal remuneration 
Convention 1951, Discrimination against Employment 1958. 
The Women's Meetings in China , in India ,  and the United 
Nation’s incorporated various provisions related to equality 
and dignity of women. 
The preamble of the Indian Constitution gives equality of 
status and opportunity to all the citizens of India. Article 14 
provides for equality in general and Article 15(1) prohibits 
discrimination on special grounds of, inter-alia, sex. Article 
15(3), embodies exception which permits the state to make 
special provisions for women. The 73rd and 74th Amendments 
in the Indian Constitution provide for reservation of seats for 
women in election to Panchayats and Municipalities. Article 
23 prohibits trafficking in human beings. Similarly Article 
39(a), (b) (c) and Article 42 and 44 of the Constitution 
provides provision for the benefits of women. So all these and 
many more provisions accelerated the development of human 
rights of women which are as under. 26 
Considering the problems which women were facing and 
given that the then bodies formed for the protection of women 
had failed, the United Nation Commission’s recommendations 
in the 25th report to all members advocated the establishment 
of National Commission or similar body with mandate to 
review, estimate and  recommend measures and priorities to 
ensure equality between men and women and the full 
integration of women in all spheres of national life. Acting on 
                                                             
26 Ib id ,  p .  109. 
 
67 
this resolution and on the demands of several women 
organizations, the government of India set up a committee in 
1971 known as the Committee on the Status of Women to 
evaluate the changes that had taken place in the status of 
women as a result of the Constitutional, legal and 
administrative measures adopted since independence and to 
examine the impact of the complex process of social change 
on various sections of women and suggest measures to enable 
women to play their full and proper role in building up the 
nation. In order to ensure the implementation of various 
measures, the committee recommended the constitution, at the 
center and in the states, of a Commission.  It is indeed 
surprising to note that the Government took 16 years to give 
effect to the recommendations of the Committee for setting up 
a National Commission. The Commission has been entrusted 
to  investigate and examine all matters relating to safeguards 
provided for women under the Constitution and under other 
laws, present a report to the Central Government. Making 
recommendations in such reports for the effective 
implementation of safeguards fo r improving the conditions of 
women by the Union or any state, reviewing of the existing 
provisions of the Constitution and other laws affecting women 
and recommending amendment so as to suggest remedial 
legislations, measures to meet any lacunae, inadequacy or 
shortcoming in such legislations. Taking up the cases of 
violations of constitutional provisions or other laws with the 
authorities for looking into complaints and taking suo-moto 
notices of matters relating to deprivation of women’s rights, 
non-implementation of laws meant to provide protection to 
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women and also to achieve the objectives of equality and 
development, non-compliance of policy decisions, guidelines 
or instructions aimed at instigating hardships, ensuring 
welfare and providing relief to women and taking up issues 
arising out of such matters with authorities, calling for special 
studies on investigations into specific problems or situations 
arising out of discrimination and atrocities against women and 
identifying the constraints so as to recommend strategies for 
their removal. Undertaking promotional research participating 
and advising on the planning process of socio -economic 
development of women, evaluating the progress of the 
development of women under Union and State, inspecting 
jails,  remand Homes, funding litigation involving issues 
affecting a large body of women and making periodical reports 
to the Government.27 
Finally , with the introduction, recommendations, 
development and implementation of women’s Human Rights in 
India still the rights of women are violated  and they are in 
total darkness which has prompted the researcher to take up an 
analysis of the problems.  
 
2.8.2 Establishment and Recommendations of Committee 
Reports: 
The commission of Human Rights took up the question 
of implementation of Human rights at its preliminary (nuclear) 
session in 1946. It felt the need for International Agency of 
implementation to be entrusted with the task of watching over 
the general observance of Human Rights in order to prevent 
                                                             
27 Ibid ,  p .  121.  
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the recurrence of acts as th ose of second World War. It 
recommended that pending the eventual establishment of an 
agency of implementation, the commission on human rights 
might be recognized as qualified to aid the appropriate 
organizations of the United Nations in the task defined for the 
General Assembly and the economical and social councils in 
Arts.13, 55 & 62 of the Charter concerning the promotion and 
observance of human rights and fundamental freedoms for all 
and to security council in the task entrusted to it by Art.39 of 
the Charter by pointing to cases where violation of Human 
Rights committee in one country may, by its gravity, 
frequency or systematic nature, constitute a threat to the 
peace. 
After considering the report, the ECOSOC asked the 
commission to submit suggestions regarding ways and means 
for effective implementation and the suggestions made were as 
under: 
 
2.8.2.1. Secretariat Proposals: 
 At the Drafting Committee Meeting in 1947, the human 
rights secretariat presented a draft outline of International B ill 
of Rights which shall be the Bill of deemed fundamental 
principles of International Law and of the National Law of 
each of the Member States of United Nations. The observance 
is a matter of international concern and it shall be within the 
jurisdiction of the United Nations to discuss any violation 
thereof. On the request of the Committee, the Secretariat 
prepared a memorandum on the implementation which 
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envisaged the following successive stages for International 
supervision and enforcement: 
a)  General Assembly and other organizations including 
commission on Human Rights to have the right to discuss 
and make recommendations for the violation of human 
rights of women in custody. 
b)  Individuals to have rights to petitions.  
c)  To establish a special organ of the United Nations with 
jurisdiction and the duty to supervise and enforce human 
rights. 
d) It should also have jurisdiction to consider suspension of 
human rights. 
e) Establishment of local agencies of the United Nations in 
various countries with jurisdiction to supervise and 
enforce human rights therein. 
 
2.8.2.2 Report of the Working Group :- 
The Drafting Committee accepted the principle of the 
responsibility of the International Community for observance, 
but not the manner in which it has to be achieved. The subject 
of implementation that was referred to the working group was 
reported back as follows: 
a) Individuals should have the right to petition other 
remedies. 
b) A standing committee of five persons should be 
appointed by Economical Social and Cultura l Rights 
(ECOSOC) to collect information concerning observance 
and enforcement of Human Rights within various states 
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to receive petitions and to remedy them through 
negotiations and report those cases to the Commission. 
c)  The Commission may refer such cases to Committee 
when established. 
The report of the group was criticized by members of the 
Commission, however, it decided to transmit the report to 
States and to ECOSOC for consideration and comments. US & 
China representatives proposed that provisions be made in the 
covenant for the appointment of a committee by covenanting 
the states for settling the disputes through negotiations. The 
report said that the Committee shall consider the complaints 
referred to it and make recommendations addressed to the 
states for amicable solutions. Reference may also be made to 
ICJ (International Court of Justice) for advisory opinion. In 
1949 the Secretariat, in its analysis of the proposals of 
implementation which were made previously, suggested the 
establishment of a permanent conciliation committee and of 
local agencies of the United Nations in various states with 
powers to supervise and to apply the provisions of the 
Covenant. The UK & US delegates proposed for the 
establishment of a human right panel composed of two persons 
designed by each state , party to the covenant from which a 
five member of human rights committee would be selected for 
each base by the State concerned or in the absence of the 
agreement by the Secretary General. The Committee's report 
would be limited to findings of facts. 
The Indian establishment proposed formation of a 
Standing Committee of five independent persons elected by 
ECO SOC which would have the duty to supervise the 
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observance of the provisions of the covenant and keep UN 
informed of matters relevant to the  observance and 
enforcement of human rights.  
The USSR representative expressed the view that the 
implementation of the Declaration of Human rights and the 
covenant is a matter which solely concerns the National 
Agency. 
The US representatives emphasized that an ad-hoc 
committee be selected from the panel to deal with the 
complaints made by one state against another. 
The Netherlands representatives expressed the view that 
the panel for inquiry and conciliation established by the 
General Assembly Resolution 268D (iii) of 28 April 1948 
might be used for selecting an Ad-hoc body for dealing with 
the complaints relating to human rights.. 
The Commission rejected both the proposals of ad-hoc 
body as also for the establishment of permanent body to 
consider violations of human rights. However, the commission 
agreed unanimously on establishment of a human Right 
Committee composed of persons of High standing with 
recognized experience in the field of human r ights. But there 
was no agreement regarding the method of selection. 
Mr.Cassin (France) was of the view that the committee should 
be elected by the (ICJ) International Court of Justice. 
Mrs.Mehta (India) was of the view that it should be elected by 
the General Assembly. Mrs.Roosevelt (US) stressed that the 
state parties to the covenant should be entitled to elect their 
own committee. The view was accepted by the Commission 
and later incorporated in the covenant. 
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With regard to powers and functions of the Committee, 
Mrs.Mehta (India) suggested that the functions of the new 
committee should not be limited to the consideration of 
complaints but should also be to the extent as to how the 
states shall fulfill provisions of the Covenant. It was felt that 
it is indeed better to prevent a violation of human right than to 
remedy  it once it has taken place. However, it was agreed that 
the proposed committee should have two main functions: 
i)  to ascertain the facts, and  
ii)  to make available its good offices to the states 
concerned with a view to bring about friendly 
solution. 
Australia, in 1947 advocated for establishing an 
International Court of Human Rights to which the  individual 
groups of National & International level concerned with the 
protections of human rights,  would be the parties. This court 
will hear cases of individuals and also those referred to it by 
the Human Rights Commission and settle disputes.  
The second proposal was made by Mr.Cassin of France in 
December 1947 before the commission of Human Rights for 
the establishment of the Internationa l Bureau of Human Rights 
of Independent persons of international repute to receive 
individual and NGO petitions against violation. 
In 1950, Uruguay proposed creation of Attorney General 
with power to receive and examine petitions of individuals - 
national and international - and NGO's. He would negotiate 
with states and conduct inquiries, summon and hear witnesses 
to find out the facts. 
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At its VIIt h Session, the Commission on Human Rights 
approved a new Chapter in the draft of the covenant dealing 
with periodic reports by state parties to the covenant 
concerning  the progress made in achieving the observance of 
human rights. However, some of the covenants which were 
implemented during the formation of UDHR are: 
1)  Implementation under the Covenant on civil and political 
rights, 1966. 
2)  Implementation under the Covenant on economic, 
cultural and social rights.  
3) Implementation under the Convention on elimination of 
all forms of Racial Discrimination of 1965. 
4) Implementation under convention against discrimination 
in education of 1960. 
 
2.8.2.2. (a ) Implementation under the Covenant on Civil 
and Political Rights,  1966: 
The functions assigned to this Committee is of 
studying the report submitted by the State parties under 
Art.40 stating the measures adopted by them to give 
effect to the rights recognized under the Covenant, the 
progress made in the enjoyment of these rights and 
indicate the factors encountered by them in the 
implementation of the Covenant. 
2.8.2.2.(b) Implementation under the Covenant on 
eco nomic, cultural and social rights, 1966: 
Under this Covenant the State parties are required 
to submit reports to the Secretary General on measures 
which they have adopted and the progress made in 
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achieving the observance of the rights recognized in it, 
and  also indicate factors and difficulties affecting the 
degree of fulfillment of obligations under the present 
covenant. 
 
2.8.2.2. (c) Implementation under the Covenant of 
elimination of all forms of Racial 
Discrimination of 1965: 
This committee suggested  the methods by which the 
Covenant can remove discrimination against Racial 
cultures.  
 
2.8.2.2. (d)  Implementation under Convention against 
Discrimination in Education of 1960: 
If a state party to the protocol considers that 
another state party is not giving effect to the provisions 
of the convention, it may bring the matter to the 
attention of that state within three months and after 
receiving the same, the state shall give explanation to the 
state demanding.  
 
2.8.2.3 Practice of United Nations: 
The Organizations of the UN entrusted with the task of 
promoting and protecting the Human Rights have adopted the 
following methods: 
(1)  Creation of International Human Rights Instruments and 
to provide for implementation procedures there  under.  
(2)  Education methods for educating people in human rights. 
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(3)  Obtaining and collecting information regarding 
promotion and protection of human rights. 
(4)  Discussion on human rights problems and violation, 
making recommendations to enforce human rights and 
taking decisions thereon. 
(5) Investigation of human rights v iolation. 
(6) Conciliation for enforcing human rights. 
(7) Imposing functions.  
 
2.9  General Nations of Women’s Ancient History in India  
The position of women in the Indian Society has been a 
very complicated one. In fact,  it would not be an exaggeration 
to say that the recent changes in the status of women in India 
is not a sign of progress but it is really a recapturing of the 
position that they held in the early Vedic period. During this 
period women had different status in different periods and the 
period were divided into P re -aryan Period BC-300- BC  2000 
Vedic Pe riod BC 200- BC 60 -, Age of Revolt BC 600- 300 
AD, Madieval Period AD 1200-AD 1757, British Rule A.D. 
1757 – A.D. 1947 and after independence AD 1947.   
 
2.9.1  Rights of Women during Vedic Period (2000 to 600 BC). 
Historically researchers have established that during the 
Vedic Period women held a position of equality with men. 
During the Vedic P eriod in society the girls as well as boys 
were required to undergo  Upanayam: Ceremonies in order to 
be initiated to the Vedic studies. In fact, the education of 
women was looked to be so important that the Atharva Veda 
asserted that "the success of a woman in her married life 
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depends upon her proper training during the Brahmacharya". 
No religious rite or ritual could be completed without her 
presence. The Rig Veda clearly indicates the story of a 
Grihapati, who left his wife because of her impertinences and 
went away for practicing penance. But the God explained to 
him as to how it was improper to perform penance without his 
wife. 28 
It is stated that during the Rig Veda period women were 
sufficiently educated and were civilized. They had the 
education similar to men. They even participated in 
philosophical events with men.  Visvavara is described as a 
philosopher and well versed in the sacred texts. She was the 
author of a hymn in Rig Veda, Ghosha, Apala were also 
authors of hymns. 29 
Far from education imparted to the girls during the Vedic 
Period, girls were married long after they had reached puberty. 
They had considerable freedom in the choice of their 
husbands. Marriage never wanted essential consent of the 
parents though it was essential preliminary to the marriage 
ceremony. Also during this time dowry was given when the 
girl had some physical defects. Marriage ceremony was 
performed the same way in Vedic Period as it is performed 
today. The aim of marriage was to increase the progeny. 
Monogamy was in practice in Rig Vedic  Period and Polygamy 
also existed but only among the Kings and Chiefs. There was 
                                                             
28 Khane P.V "History of  the  Dharmasastras" ,  Jayapalan N.  (2001)  Women & 
Human Rights  (Book) ,  A t lan t ic  Publ i shers  and  Dis t r ibu tors  B- 2,  Vishal  Enclave,  
Opp .Ra jour i  Garden ,  New De lh i- 2.  p .11.   
29 Ibid,  p .  11   
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no reference to Polyandry in Rig Veda. Widow remarriage was 
also allowed during this period.30 
 
2.9.2.  Right of Women during Rig Veda Period  
During this period (Rig Veda) there were great 
Brahmavadanis who were long lived students, even in the 
Buddist women scholars. According to the Jain tradition 
Yayant, a princes remained unmarried and received ordinance 
from Mahavira himself. On the basis of this literature Alteker 
writer "We may, therefore, conclude that many girls in well-
to -do families used to be given a fair amount of education 
down to about 300 B.C. These women who remained 
unmarried remained in their parents’ houses and were called 
"Amajiar". The unmarried ones were never allowed to 
participate in sacrifices but there were no serious restrictions 
on widows, remarriage was allowed and there were a number 
of references where a brother of the deceased was allowed to 
marry the widow with the permission of the elders. The earlier 
Dharmasastra writers allowed divorce.31 
 
2.9.3 Age of Revolt  (BC 600 to 300)   
Later on, after 300 B.C. there was a great change in the 
society so far as women concerned. Sons who were not 
regarded as more valuable regarded than, were daughters  
changed them to be of more value than daughters. Education 
for girls in the 200 B.C. became a taboo and because of this 
early marriage practices were adopted at childhood level. 
                                                             
30 Ib id ,  p .  12 . 
31 Ib id ,  p .  14 . 
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Later on Niyoga and widow remarriage were prohibited. The 
Smriti Writers preached that the wife should look upon her 
husband as a God . Some of them went to the extent of 
asserting that she should worship him even if he was a rake. 
 
2.9.4 Right of Women during Madieval Period  
(AD 1200–AD 1757) 
During this awakening of the changing conditions in the 
Sangam period there was no statement o f legal and social 
equality between the sexes, w idow's life was miserable.  The 
Sati system or self- immolation on the husband's funeral pyre 
was commonly prevalent among the Tamils. Sati system was 
prevalent and Rajput women used to perform "Jauhar" to save 
themselves from the hands of enemies.32 
 
2.9.5 British (AD 1757-A.D. 1947) 
For the progress of women many women have 
contributed significantly to their development both at 
international and national levels. For example, in the twentieth 
century strong movement emanated from women in Britain. In 
their movement the following women contributed a lot i.e. 
Margaret Nobel (1867-1991) later known as Sister Nivedita, 
Annie Besant (1847-1933) and Margaret Cousins (1878-1954) 
participated in Home Rule Agitation.33 
Women’s progress is also seen in U.K. during the reign 
of Queen Victoria during which women were represented in 
the writings of the Bronte Sisters and all the life and work of 
                                                             
32 Ib id ,  p .  20 . 
33 Ib id ,  p .  23 . 
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Florence Nightingale, who talked about he rights of 
individuals. Women's colleges were opened at Oxford and 
Cambrige and improved Women's Secondary schools  were 
improved .34 
It was this period that the wave of reform was initiated 
by Ram Mohan Rai, followed  by Iswar Chandra Vidyasagar, 
Dayananda Saraswati, Keshav Chandra, and Mahatma  Gandhi, 
who advocated  the changing role of women. During this 
period Indian women had freedom to divorce the husbands and 
remarry, women moved freely and participated in religious 
festivals. During this time the liberal philosophy from the 
west was accepted  and many changes were witnessed i.e. 
social legislations, for protection of women. Moreover, many 
missionaries and the Indian voluntary organizations did a lot 
in this field. Many Indian women entered into professions in 
schools and colleges. They also undertook higher education 
and  qualified to be nurses, teachers and medical practitioners. 
Women started to fight against the social evils during this 
period and took over many  sophisticated jobs involving high 
degree of responsibility in the society. Now-a-days we are 
witnessing women's movements against all social evils, in the 
form of anti-dowry agitations, demonstrations against obscene 
posters, torture of women by men.  
 
2.9.6 Women’s local achievements 
Apart from international women, scenario the status of 
women passed through a phase of emancipation in India during 
19 t h  century. Rama Bai Ranade (1862-1922), started Hindu 
                                                             
34 Ibid .  
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Ladies Club and opened classes for the illiterate. Madam 
Cama (1861-1936) struggled for freedom. She left India in 
1902 and settled in England. Toru Dutt (1855-1877) emerged 
with poems of rovolt. Other outstanding figures like Jhansi-ki 
Rani, (1835-1858) inspired women as well as men by her 
brave fight against Britishers during Indian War  for 
Independence. Razia Begum, Gulbadan Begum, Nurjahan, 
Jahanara, Zebannira etc. raised the status of women in old 
periods. 
 
2.9.7. After Independence (AD 1947) 
Finally, when we are talking of great women of the 19th 
and 20th Century, who contributed for the betterment of the 
social, religious, civil,  economic, political and psychological 
status of the  women, we should not forget the great women of 
modern times like "Mother Teresa" whose contribution will be 
remembered forever. She used to restore the downtrodden 
people back to good and happy life. She showed the world that 
women, at times, prove to be more beneficial to the society. 
 
For the progress of women, many steps have been taken 
by the Centre and State Governments. Thus, their promotion 
clearly indicates their present day social status and role in the 
society, especially during post - independence period. Women 
have been elevated to the most coveted posts of District 
Officers, Governors, Ambassadors, Judges and even Police 
officers. For example, Vijayalakshmi Pandit acted as 
Ambassador of India. She worked as  Governor and also as 
President of U.N.General Assembly. Mrs. Indira Gandhi has 
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had the distinction of being the First Woman Prime Minister 
of the democratic country like sub-continent in the World. 
Ms.S.Jayalalitha, who is currently the Chief Minister of Tamil 
Nadu, has created awareness about the role, position and 
status of women in India. 
Though, as compared to  the past, the present role, status 
and position of women in the society have improved,  socially, 
economically, politically and psychologically  women are still 
downtrodden in the society. They are overlooked by men, as 
they are a weaker section of the society and their fundamental 
human rights are violated, particularly of those who are in 
custody, are tortured, molested, raped assaulted, beaten, 
abused, ill - treated and sometimes lead to death in the hands of 
the detaining authorities. From the Rig Veda period, the way 
women used to be treated with respect, and the way the state 
machinery has taken up the exercise to eradicate the atrocities 
and the way atrocities still persist, one fails to understand as 
to whether the machinery or the Government or the society is 
responsible for such a pitiable situation.  The same and many 
more  issue are considered in the later chapters and solu tions 
thereto. 
 
2.10. National Human Rights Commission and womens' provision for 
human rights protection. 
  
2.10.1.  Brief Creation History 
The National Human Rights Commission (NHRC) was 
established as per the provisions of Human Rights Act passed 
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by the Government of India in 1993 and NHRC came into 
force on October 12, 1993. 
In the said Human Rights Act, 1993, it is provided that – 
The body of the NHRC will consist of the Chairperson, 
who has been active Justice of the Supreme Court, one 
member who is or has been the Chief Justice of High Court 
and two other members to be appointed from amongst the 
persons having knowledge of or practical experience in 
matters relating to human rights. There shall be a Secretary 
General who shall be the Chief Executive Officer of the 
Commission. This position is presently held by Justice A.S. 
Anand. 
The Commission's Headquarters will be at Delhi and the 
Commission may, with prior approval of the Central 
Government shift it to other places in India. 
The Chairperson and other members of the Commission 
will be appointed by the President on the recommendation of a 
Committee consisting of the Prime Minister, Speaker of the 
House of the people, Minister for Home Affairs, Leader of the 
Opposition in the Council of States and the Deputy Chairman 
of the Council of States. 
Any member shall be removed from the office only by 
the order of the President, on the grounds of proved 
misbehaviour or incapacity. 
The Chairperson shall hold office for a term of five years 
and is eligible for reappointment for another term of five 
years. When chairperson is not in a position to discharge 
his/her duties due to one reason or the other then the President 
will authorize one of the members to discharge the functions 
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of the chairperson till the date the chairperson resumes office 
with his/her duties. 
 
2.10.2 Legal Functions of the National Human Rights   
Commission 
Statutorily the commission shall perform all or any of 
the following functions: 
2.10.2 (a) Inquire, suo moto or on a petition presented  by a 
victim or any other person or his behalf into the 
complaints of;  
(i) Violation of human right or abetment thereof; 
(ii)  Negligence in the prevention of such violation 
by a  public  servant; 
2.10.2 (b) Intervention in any proceeding involving any 
allegation of violation of human r ights pending 
before a court with the approval of such court. 
2.10.2 (c) Visit under intimation to the State Government any 
jail or  any other Institution under the control of 
the State Government where prisoners are detained 
or lodged for purposes of treatment, reformation or 
protection, to study the living conditions of the 
inmates and make recommendations thereof; 
2.10.2 (d) Review the safeguards provided by or under the 
constitution or any law for the time being in force 
for the protection of human r ights and recommend 
measures for their effective implementation;  
2.10.2 (e) Undertake and promote research in the field of  
custodial violence on women. 
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2.10.2 (f) Spread Human Rights Literacy or awareness among  
various sections of the society and  to promote 
awareness of the safeguards available for the 
protection of these rights through publications, the 
media, seminars, and other available means. 
2.10.2 (g) Encourage the efforts of non-Governmental 
Organizations and institutions working for women 
and violence against them in human rights field. 
2.10.2 (h) Such other functions as it may consider necessary for the  
protection of Human Rights of people in custody.  
Commission will meet at the date and place proposed by 
the chairperson and commission shall regulate its own 
procedures. All orders and decisions of the Commission shall 
be authorised by the Secretary General of the Commission. 
The salaries and other allowances payable to members shall be 
prescribed by it.  
 
2.10.3 Formation of National Commission for Women (NCW) 
The National Human Rights Commission (NHRC)  
created in India after the International Universal Declaration 
for Human Rights 35 of 1948, which was meant to  eradicate the 
human rights atrocities more particularly violence against 
women, did not live up to the expectations of tackling the 
violations of human rights of  women in the form of torture, 
rape, death and other inhuman treatments i.e. beating, teasing, 
abusing, assault and all forms of discrimination against them. 
Because of this reason only, there was an outcry from women 
                                                             
35 Universal Declaration of Human Rights  (UDHR), 1948.   
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all over India for a separate National Human Rights forum for 
women to look into for the violation of Human rights of 
women and the same Act was passed called 1990 Act 
Provision of the National Commission for Women. The same 
Act was constituted by the Central Government in January, 
1992 to deal with problems or atrocities faced by women in 
India like torture, rapes, death and other ill -treatment inflicted 
on women in police custody and other detaining 
authorities/Institutions.  
Some State Governments have initiated the steps towards 
setting up of a State Level Commission West Bengal 
constituted and Kerala have set up commissions to play a role 
of a watch dog effectively to ensure the registration of 
offences, their investigations, prosecutions, protection against 
violation and deprivation of the righ ts of women, 
implementation of special laws to activate voluntary 
organizations to be advocates in this regard. Such State 
Commissions would have to network effectively with the 
National Commission for women on nationwide basis and 
review and monitor atrocities against women and appraise the 
society about the same.  
2.10.4 Functions of National Commission for Women. 
One of the functions specifically assigned to the 
commission is to inspect jails or other places of custody where 
women are kept as prisoners or make recommendations for 
improvement of  their conditions. Accordingly the subject of 
custodial justice for women has been one of the thrust areas of 
commission's activities. Some good work has been done under 
the leadership of Ms.V.Mohini Giri as the Chairperson who 
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visited many jails all over the country to study first-hand the  
conditions of women inmates. The chairperson herself as 
mentioned in her report, visited 23 jails in person and the 
commission at large visited 35 jails. The visit s included some 
categories of jails like, sub-jails, district jails, Central jails 
and women jails and these undertook useful studies of jail 
realities and formulated opinions for making specific 
suggestions.  
During such  visits to various jails, the commission came 
up with the report that the conditions in the Indian jails were 
shocking. Meager facilities were available to women in prison, 
though women jails had increased from six to fourteen after 
Justice Krishna Iyer 1986 -87 report.  Conditions like 
accommodation, toilets, bathrooms,  adequate care of children 
with them, suitable medical attention, education, vocational 
and recreational facilities were demoralizing if not pathetic or 
worse. Some jails were not having women jailers to take care 
of women detanues but instead, only men jailers were posted 
on the custody of women. They cannot follow the example of 
what is thought in the Holy Book of The Ramayana where 
after kidnapping Sita, Ravana kept her under the custody of 
women custodian not men and made sure that all human rights 
of Sita as a women in custody were adhered to in custody 
without touching, raping, nor torturing, and not even inflicting 
any ill-treatment to her and even made it clear that all sorts of 
discrimination against her as a women were eliminated. That 
was approximately five thousand (5000) years ago which is 
never practiced today by the modern, educated society. 
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2.11 Constitutional Protection of Human Rights.  
The Indian Constitution which was promulgated by the 
people of India in January 1950 had a role to play as far as the 
protection, safety and security of human rights is concerned. 
This one formed the basic concept and history of human rights 
development in India. The fundamental rights and the 
Directive principles of State together provides the basic 
human rights for the people of India. While the fundamental 
rights stress the existing rights, the directive principles 
provide the dynamic movement towards the goa l of providing 
human rights to all.  
The Preamble of the Constitution of India declares that 
"we the people of India have solemnly resolved to constitute 
India into sovereign socialist, secular, democratic republic and 
to secure all its citizens" 
Justice - social economic and political;  
Liberty -thought and expression, belief  and  faith; 
Equality-of status and opportunity and to promote among 
them all;  
Fraternity,  a ssuring the dignity of individuals and unity 
and integrity of the nation. It  means that  even the constitution 
from its inception has kept individuals in mind before its              
promulgation  as the constitution is made to defend and 
protect its people and to establish peace and harmony in the 
society. It aims to make the country safe to live in by the 
citizens, the way Universal Declaration of Human Rights is 
preaching.  
The Preamble of the constitution i.e. in its Human Right 
protection, safety and security of the people in police custody, 
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jails and other detaining institutions like Care Homes has 
incorporated Articles governing basic rights terms as 
fundamental rights which are provided specifically for the  
Human Rights safety, security and protection in the society for 
maintaining  peace and harmony. It is given as a fundamental 
right of cit izens or individual that "the state shall not deny to 
any person equality before the law or the equal protection of 
the law"36 within the territory of India. This one means that all 
individuals or citizens regardless whether you are a male or 
female, young or old, a human being is a human being he is 
equal before the eyes of law and equal before the law and 
equally represented before the law. The Constitutional Law 
has no partiality when protecting its citizens. So the State 
when administering law has been directed by the Constitution 
not to deny to any person the needful equality before the law 
and should protect its citizens equally, hence a right to every 
human being in India. 
Also the role of the State has been examined in Art.15(1) 
where the Constitution has promised to treat individuals 
(citizens) equally and says that "the state shall not 
discriminate any citizen on the grounds only of religion, race, 
caste, sex and place of birth". This means whether you are 
Hindu, Muslim, Christian, Sikh or Jew, the law represents and 
meets you on the same arena or platform without any 
discrimination and delivers services equally or protects 
everyone equally, hence human rights. Also whether you are 
from different races, castes, sexes (male or female) born in 
India or outside India you are all same i.e. human-beings and 
                                                             
36 Art. 14  of The Constitution of India 1950.  
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the law will safeguard and provide  security and protection to 
the citizens alike without any  discrimination. 
Again the role of the State has been seen and witnessed 
in Art.15(3) which states that "Noth ing in this Article shall 
prevent the state from making any special provisions for 
women and children. Here for the safety of women being a 
weaker section in the society, the constitutional machinery  
always takes care of and protects them in different ways  like 
reserving vacancies for them in Government employment 
posts. Art.20 of the Indian constitution also remembers to 
safeguard and protect citizens of the soil and goes on to say 
that (1) No person shall be convicted of any offence except for 
violation of any law in force at the time of the commission of 
the act charged as an offence, nor be subject to a penalty 
greater than the offence committed. Thus, the security of 
human rights of women in custody is included in the 
constitution. It is provided that when one is in the custody, the 
punishment should be for violation of law in force. The 
offence not to be implicated to the person falsely. The penalty 
or punishment must be as prescribed by law with regard to the 
offence committed, not more not less (2) No person shall be 
punished for the same offence more than once. The 
fundamental rights which later turned to be Human Rights 
provide protection for women in police custody or under any 
other detaining authority. It further provides that the 
punishment to an offender under the same offence must be 
once and not twice. (3) No person accused of any offence shall 
be forced to be a witness against himself. All accused must be 
prosecuted and if found guilty, should be convicted and if not 
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found guilty, should be acquitted. It is wrong or against the 
human r ight ethics, if one is forced to testify against 
her/himself. 
The state has played a positive role for the protection 
and security of the human rights with respect to the citizens 
who are in the Police lock-ups or custody or under any other 
detaining authority like Care Homes and other places. Art.21 
provides that "No person shall be deprived of his life or 
personal liberty except according to the procedure established 
by law. Sometimes people are arrested without even an 
offence despite the fact that in India “one is innocent till 
proved to be guilty”. But nowadays the scenario is that  “one 
is guilty till proved to be innocent”. In most cases police 
performs arrest, sends the accused in custody and thereafter 
in itiates proceedings, thereby depriving personal life and 
liberty of the accused, against specific provisions of law.  
Along the same lines the Constitution, Art.22 (1) 
provides that no person who is arrested, shall be detained in 
custody without being info rmed, as soon as possible,  of the 
ground for such arrest nor shall be denied the right to consult 
and to be defended by a legal practitioner of his choice. The 
role of the state through the Constitution is to protect 
fundamental rights of its citizens by coming to rescue arrested 
people including women by creating awareness that they 
should be told the reasons as to why they are being arrested.  
It further provides that every person who is arrested and 
detained in custody shall be produced before the nearest 
Magistrate within a period of twenty four hours of such arrest 
including the time taken for journey from the place of arrest to 
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the court of the Magistrate and no such person shall be 
detained in custody beyond the said period without the 
authority of the Magistrate.  Human rights are also protected 
under the Constitution of India through Art.22 (2). It provides 
that no police officer or detaining authority or Care Home will 
take law into his own hands and keep an accused in custody 
for more than 24 hours without producing the same person 
before the Magistrate. If he does so, whether he is a Police 
officer or Government servant, he will be contravening Art.22 
(2). With the introduction of the Indian Constitution and a 
case where the preamble of the Constitution ventured into the 
security, safety and protection of  fundamental rights, it 
covers the human rights and hence the State plays a pivotal 
role in providing protection against custodial atrocities 
affiliated on the women in Police custody or in any other 
detaining institution like Care Homes.37 
 
2.12. Expected Role of Police and various other detaining 
authorities for Human Rights Protection  
Police Organizations have an important role to play in 
preserving democracy in the country  in the context citizen's 
freedom. So legal knowledge is a must for men- in -uniform 
says the judge advocate general of India army major general 
Narendrakumar in conversation with Purnima Arora in the 
magazine for legal professional and students. 38  
To ensure that citizens are confined with the accepted 
civilized norms of the society it became necessary for all 
                                                             
37 Ar t ic les  14 ,  15 ,  16 ,  17 ,  18 ,  19 ,  20 ,  21  & 22 of  The  Const i tu t ion  o f  Ind ia  1950 .  
38 Contained in the magazine for legal professional and students vol. X para 10 October, 2004, p. 2. 
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organized societies to have a system to oversee the conduct of 
citizens. Initially, the people themselves performed this 
regulatory function, but with the passage of time the  society 
advanced and it became difficult for citizens to devote time 
this activity and gradually a paid organization designated as 
the Police came into being.  
 
2.12.1.  Term “Police” 
 The term "Police" applies to a body of civil officers with 
responsibility of maintaining public order and peace and 
ensuring the safety of the life, property and person of citizens. 
Thus, the maintenance of public order and the control of crime 
became the prime functions of the Police. They also are called 
to render assistance to people during natural and man-made 
emergencies. Police thus ensures safe and stable conditions in 
society.39 
Formally and officially the role and functions of police 
are prescribed by the law and the administrative mandate. 
However, people perceive the police role as an all pervasive 
one. As the most visible aim of state administration, which is 
available to people around the clock throughout the year, the 
Police are entrusted with many tasks not assigned to them 
under the law. To perform them police in voke the powers 
vested with them to fight crime and to maintain order. To 
effectively discharge their duties the help and co-operation of 
people are required, and is possible only when police function 
ethically and lawfully and treat the people with courte sy and 
dignity. 
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2.12.2. Meaning of the Phrase “Law & Order”  
 The phrase “Law and Order” here means that the police 
are empowered to maintain order in the society but they must 
derive the said powers from the statutes as their guidelines 
while applying the said powers, not taking law into their own 
hands.  
The police derive all the powers from the Law. They 
must maintain order as per law, hence the phrase "Law and 
Order". There cannot be order without law. While preventing 
and detecting crime the police are controlled by the 
substantive penal and procedural laws. They should respect the 
rights of the victims, the witnesses and the accused. The Rule 
of Law is paramount in a democracy. Organisations expect 
personnel to display initiative and achieve results bu t the Rule 
of law insists on the rights of the individual citizen and places 
constraints on the performance of Police and finally they are 
left in a dilemma of the operational consequences of demands  
of order and efficiency and initiative on one hand and legality 
of the principles of Rule of Law on the other. However, as 
Police are guided by law they cannot exercise these powers in 
an illegal manner.  
Police and other detaining authorities in any democratic 
society are governed by the Rule of Law as our society 
professes to be an institution falling under the hegemony of 
the legal system, with a very basic commitment to the Rule of 
Law, even if this obligation may result in the reduction of the 
social order.  
                                                                                                                                                                             
39 Ibid. 
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Police officer and the detaining authorities are, 
therefore, sworn to uphold the law. They are presumed and in 
fact have no other duty and to have no right to enforce Law 
selectively. A policeman who fails to perform his duty or 
misuses his position is guilty of violating the trust of those 
who employ him, the public. The police being enforcers of the 
law must, therefore, not be allowed to violate the law even to 
arrest a doubtful person (accused). 
The major role of the police and other detaining 
authorities is to impose law and order in the society and to 
give sufficient support to the protection of citizens especially 
women. They are to interfere to clean the society, as the 
constitutional machinery of the nation needs participation of 
police for its implementation. Otherwise it will be on paper 
only. The  fundamental rights in the Preamble of the 
Constitution of India which includes Articles 14, 15, 19, 20, 
21 and 22 require implementation and the violators are 
brought to justice or justice is taken to them and to do justice 
the action and contribution of police is must. The police here 
will help arrest the culprit (accused) and produce him/her 
before the Magistrate and justice will prevail, as the 
Magistrate or the framers or the advocates cannot arrest the 
accused40. 
 
2.12.3 Basic Role of Police 
The basic role of the police starts immediately after the 
accused is arrested, kept in police custody and, complaint is 
                                                             
40 Lahoti R.C. (Chief Justice of India) an extract from his lecture entitled “Rising expectation of the 
people from judiciary” delivered on 23 rd July, 2004 at India Habital Centre New  Delhi.     
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registered against him/her i.e. enter the name and address, age, 
caste, sex, religion and profession in the police diary and 
produce him/her before the Magistrate within 24 hours of 
his/her arrest including the possible journey time from the 
place of arrest to the place where the Magistrate is. During all 
th is time and during the period under-trial, pendency trial or 
during the trial pendency and post- trial state the accused will 
be under the security and protection of the police. Hence, they 
play a vital role in the pattern of judicial functioning. It must 
not forget to include the expected treatment required by the 
police to render to the accused under their custody. 
Immediately after arresting a especially women they are 
required to inform the accused of the grounds of her arrest, as 
per the requirement of the Indian Constitution Art.22 which, 
interalia, says: Whenever a person is arrested by the police or 
any one authority to execute the duty for the government or 
protective home, he shall be informed of the grounds for the 
arrest and shall not be denied to consult a legal practitioner of 
own choice. The legal practitioner is one who will interpret 
law for her and argue for her in court and make arrangements 
to inform his relatives and make or take immediate steps to 
regain his freedom. 
Meanwhile, in the police custody or jails, it is the 
accused's rights and the police's duties plus the Government 
machinery or other detaining authorities to set the living 
conditions in custody to be favourable for stay as the accused 
has human rights even in the custody. The conditions required 
in custody are: 
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As shown in Art.5 of Universal Declaration of Human 
Rights that no one shall be subjected to torture or cruelty, 
inhuman or degrading treatment or punishment. 
There is a right of not to be tortured in the custody of 
police and/or any other detaining authority. If it is a female 
accused or culprit, even in the custody she has all her human 
rights as a human being. So the Constitution and Law protect 
her from being raped and sexually abused and hearting abusive  
language during her custody . In custody or under other 
authorities the detenue have a right to be segre gated . It means 
that men and women are not to be tied together. Women 
(accused) must be put separate from male accused. Women are 
to be searched, arrested and locked up by a lady police officer 
and not male, because they are entitled to the human rights 
which protect their privacy and the privacy in an individual 
includes her body as embodied in Universal Declaration of 
Human Rights.  
 
2.12.4  Dem  Dilemma of the Police 
The prevention and detection of crime is another area 
where the police face dilemma. The public expects police to 
prevent all the crimes. Unfortunately, most of the cases which 
give rise to crime are beyond the control of police. The people 
expect instant results. There is no patience with legal 
procedures and the people expect police to deal with suspects 
violently. Judicial system is always slow since it is based on 
the principle of the presumption of innocence. When an 
arrested person is let off by the judicial authority on bail or 
acquitted for lack of evidence, people are fast to blame the 
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police. Such  pressures often force the police to take law into 
their own hands and deal with  the accused strictly or suspects 
in a cruel and violent manner, using unlawful "third degree" 
methods. 
In democracy, charter of Police is expanded and included 
to regulate activities of people under social legislation. While 
democracy speaks of freedoms police curtails them which 
results into the conflicts between the people and the police. 
Like a clergyman, a policeman is expected to be better than 
his fellow citizens. He is the law in action and the gatekeeper 
of the criminal justice system. He enjoys discretionary powers 
in the field whether to set law in motion or not. He should 
possess and display the best of human values. The people need 
the police and do not expect "no" answer from them. They are   
expected to have sympathy, compassion, civility and 
humanity. In people's mind, police stations are there to 
provide instant relief as they are essentially  uniformed social 
workers to the needy people . Therefore, the should strive to 
earn goodwill of the people. This calls  for an attitude of 
respect for the dignity of the people. Understanding of the 
human rights and strict adherence to their principles will help 
policeman to earn goodwill, respect and affection of the 
people. 
 
2.12.5. Role of Para-Military Forces in Human Rights Protection  
Paramilitary forces, known as the Central Police 
Organization has been created by the state to perform certain 
roles. Basically, they are to assist in safeguarding the 
territoria l integrity and sovereignty of the country and to 
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maintain internal peace and order. They are often called upon 
to assist the police in maintaining law and order and to fight 
against disruptive elements in the society. Their prime aim is 
to serve the people of the country. The rest of their functions 
are similar to those of the police and it is desired that when 
they are administering the peace, they should not trample upon 
the human rights of the people. 
 
2.12.6  Role of Armed Forces in Human Rights Protection: 
Armed forces are primarily meant to defend the 
territorial integrity and sovereignty of the nation from external 
aggression. They are called upon to maintain peace and 
harmony and to ensure smooth implementation of the 
principles of democracy and human rights in the larger interest 
of the citizens of the country. 
 
2.13 Role of Judiciary for Human Rights Protection: 
The Indian Judicial system has a  significant role to play 
in the direction of Human Rights Protection and to ensure 
safety and security  of the people in custody or inmates or 
detenues. Judicial system (courts) in India, under no 
circumstances, can pave way for violation of human rights of 
the people in custody (women)  and allow inhuman activities 
to go on. The jurisdiction of the judicia ry system is to see to it 
that the accused, whom they order to be arrested by police, is 
duly informed of the grounds for his/her arrest. They should 
also ensure that  the nearest relative of the accused  is in touch 
with him and the accused is allowed to contact the legal 
practitioner of his own choice and appropriate arrangements 
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are also made to regain his freedom. It is provided in the Code 
of Criminal Procedure (Cr.P.C.)41 that the Judicial Magistrate 
should enquire from the accused as to whether he/she has been 
informed of the grounds of his/her arrest. This provision is 
made in Art.22(1) of the Indian Constitution. 
Also on the same lines the judicial system, including the 
Supreme Court of India as its Apex Body, interprets Art.22(2) 
of the Indian Constitution to mean that the arrested person 
must be produced before the Magistrate within twenty four 
hours of his arrest. It is further  provided that the officers 
responsible for the custody of the accused should produce him 
before them as directed by the Constitution as well as Cr.P.C. 
Further, after completion of the hearing before the Magistrate, 
if it is proved that the crime is bailable, the bail should be 
granted and the accused be released immediately on bail. 
Further, when the trial is pending in court the Judicial system 
plays another role of according and treating the accused with 
dignity and directs the authority responsible for his custody to 
accord human dignity to her. Honourable Supreme Court of 
India has laid down that the accused in pre-tr ial detention is 
entitled to fair and decent treatment by way of comforts and 
medical attention so that humanity is never degraded or 
disregarded. 
Supreme Court and other courts in India have passed 
various rulings that any violation of human rights during 
under-trial detention will be followed by compensation for 
unlawful detention. This includes fair and speedy trial. Hence, 
                                                             
41 Sec t ion  167  o f  The  Code  o f  Cr iminal  Procedure  1973. 
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in a case where the trial was not fair and speedy, Supreme 
Court decided that Art.21 of Constitution protects this right, 
because "justice delayed is justice denied". Though there are 
no specific provisions in the Indian Constitution for speedy 
trial, by interpretation, Supreme Court has held that Art.21 of 
the Constitution confers this right on the accused (women).  
Apart from the legal rights conferred on the accused, 
now the bodily conditions, in custody of police also, are 
required to be maintained by the custodians. Such 
requirements, though may not be up to standard required, 
should be at least be reasonable. The living conditions and 
other common facilities provided to the accused in custody 
should ensure a good healthy environment, provision of better 
living accommodation, separate toilets for ladies and gents, 
bathrooms with basic necessities, adequate care of children, 
accompanying them suitable medical facilities, education, 
vocational and recreational facilities and prepare them for 
rehabilitation after release.  It is also  necessary that women 
custodial places (Homes) or jails are increased to a required 
level which are currently only 14 in number. Finally, the 
quality of food served in custody must be good, it  should be 
cooked hygienically and should be well tested before it is 
served. Further, the food must include well balanced diet to 
inmates (women). The jails must be treate d as reformatory 
Homes and not places for molesting, teasing, torture and ill-
treatment. 
Finally, the last role the Indian Judicial system or 
machinery has to play is to set rules that indicate the human 
rights of the accused in custody after considering p rovisions in 
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the Universal Declaration of Human Rights,  National Human 
Rights Commission, constitution and Cr.P.C. and deliver their 
judgments. The judicial system is to ensure that the victim is 
set free as per the Constitution or Cr.P.C. or awarded 
punis hment of jail (imprisonment) or fine or both. The amount 
of such fine should be based on the requirement of the law 
(constitution) and the basic rules and norms set by human 
rights. But if it is the case of imprisonment, the period must 
be specified. Even during the period of custody, the accused 
should be taken care of served proper and hygenic food  is 
served appropriate work is entrusted, appropriate time for visit 
is given to the relatives. Judiciary is required to see to it that 
no torture is inflicted on her during the period in custody. 
Also medical routine check-up is specified.  Generally living 
conditions must be maintained at large, while human rights are 
taken into consideration. In the case of capital punishment, the 
procedure, the time, the place and the method of execution 
must be decided while taking into consideration  her human 
rights and they should never be violated. 
 
2.14 Role o f Human Rights Commission in Human Rights 
Protection: 
The brief history of the  creation of human rights has 
been  discussed above. Now the role of the Human Rights 
Commission in protecting and safeguarding the human rights 
of the women in custody or the inmates ought to be analyzed. 
Under the present management and leadership, the 
Commission has played and has been playing a pivotal role in 
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developing a desired culture for the security and protection of 
human rights in the country and in the State of Gujarat. 
National Human Rights Commission has built up an 
edifice of human rights accountability on the foundation of 
autonomy and transparency. While concentrating on immediate 
redressals and remedy of wrongs it has taken suo moto 
investigations and has established contacts with Central and 
State Governments and Human Rights Organisations in India 
and abroad. It has also st ruck fruitful collaboration and co-
operation with non-Governmental Organizations both in India 
and abroad. This will go a long way in redressing the 
atrocities faced by the women in various custodies.  
The National Human Rights Commission has given 
priority  to the protection of Civil Liberties of an individual. It 
has also given review of legislations repugnant to the 
principles of human rights and its role in opposing TADA was 
commendable. The National Human Rights Commission  has 
also given priority to the reforms in Civil and Police 
Administration to usher the human rights culture, which will 
reduce or ultimately eliminate custodial violence and rapes 
and finally National Human Rights Commission has set a base 
of redressal of human r ights grievances of scheduled castes 
and scheduled tribes. The aforesaid priorities will help in 
creating awareness in the society about the rights of the people 
in custody, particularly the women will be made aware of their 
rights and they will also be trained to press for the same. It 
will also sensitise the people against human right violators, 
train officers, medias etc. as to how to respect human beings 
and make sure that the human right violators are punished and 
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appropriate legal actions are taken by drawing attention of th e 
state authorities and the rights of the victims are restored. The 
National Human Rights Commission  also teaches people as to 
how to avoid exemplary damages or simple damages. To set an 
example before the people, society, Government, judiciary and 
police or other detaining authorities to eradicate custodial 
violence i.e. torture, rape, death and other inhuman activities 
like beating, harassing, abusing, teasing, assaulting of people 
in custody or inmates (women), the National Human Rights 
Commission  has a significant role to play. 
The National Human Rights Commission, has come to 
the conclusion that reforms in laws and treaties and even the  
changes made in the structure or systems were not themselves 
sufficient to promote and protect the safety and security of 
human rights. The nation requires comprehensive programmes 
on social regenerations to deal with the social wrongs. 
Appropriate programmes to reorient the citizens and to 
restrain the police and the bureaucracy are the need of the 
hour.  
Keeping the above in view, the National Human Rights 
Commission has taken positive steps to review draconian 
legislations. In  respect of TADA, it addressed the members of 
parliament directly. It has initiated in depth studies in 
Insurgency areas on the steps to be taken to safeguard human 
rights, initiated Human Rights Literacy drives in schools and 
colleges with the help of National Council of Education 
Research and Trading (NCERT ) and University Grant 
Commission (UGC), listed on media support to create human 
rights awareness and to participate in and organise seminars 
105 
and symposia. It has also taken the lead in observing 10t h 
December of every year as Human Rights Day. 
Under the National Human Rights Commission data 
collection system on human rights, it has been streamlined and 
now all District Magistrate & District Superintendents of 
Police report to National Human Rights Commission d irectly 
on custodial death. During the period November 1993 - March 
1994, National Human Rights Commission  received 496 
complaints of human rights v iolation, and during April 1994- 
March 1995 it received 6987 complaints. In 1994-95, of the 
6987 reported, 5710 were taken up for consideration  and after 
scrutiny 2483 were disposed off in time and 276 were disposed 
with direction after inquiry. 
Of the 1660 grave allegations dealt with by the National 
Human Rights Commission, 111 pertained to death in police 
custody; 51 to death in judicial custody, 9 to death in custody 
of armed forces etc; 497 cases of custodial violence by police 
and 114 of illegal detentions. In respect of 36 cases of death in 
police custody, the police were exonerated (Source: Second 
Annual Report of National Human Rights Commission). 42 
  With the establishment of the National Human Rights 
Commission, now there is an independent organization which 
looks into all complaints of violations and fixes the 
accountability. There is greater awareness of human rights  
principles among the forces i.e. Police, Army and the Security 
forces since all excesses will come to the attention of National 
                                                             
42 National Human Right Commission of India (yearly publications) November 1993 to March 1994, 
April 1994 to March 1995, Atlantic Publishers and Distributors, B-2, Vihsal Enclave, New Delhi-
110027.    
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Human Rights Commission and probed into thoroughly. No 
cover up are possible. 
 
2.15 State Human Rights Commission for Human Rights 
Protection: 
In the State of Gujarat till today no State Human Rights 
Commission is constituted as in other States but Human Rights 
Commission is represented by Human Right Cell wh ich comes 
under the police force . 
 
2.16 The role of NGO's in  Human Rights Protection:  
Non-Governmental Organizations (NGO'S) are social 
groups formed or established to work, to promote and to solve 
the problems of individuals where the human rights are 
violated. International level Non-Governmental Organizations 
like International Court of Justice, International Amnesty, 
UNICEF, UNESCO, Asia -Watch, American Watch, Africa 
Watch contribute a lot to human rights status of women, not to 
forget the organization like Red Cross. 
No Government on earth has ever admitted its atrocities 
against human r ights of the people in custody or inmates of 
women and finally always the burden is borne by the Non-
Governmental Organizations. The organizations which have 
come up are many and they always are strive  to meet the 
requirements of the downtrodden , poor, backward, illiterate  as 
they are tortured, raped, harassed, ill- treated, assaulted, 
abused, teased and made to suffer all sorts of misdeeds. The 
organizations stated above function at the national and 
regional level and are there to safeguard the human rights of 
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the people (women) in custody of police or other detaining 
authorities from all sorts of atrocities and uplift them to the 
maximum. Those organizations are, Naga People's rights for 
Human Rights, Women's Rights Project division, Dalits 
Women Forum, Punjab Women's Association, Akhil Banga 
Mahila Samiti and Public society and National Commission for 
Women in India, etc. 
In recent times many Non-Governmental Organizations 
have come up like Self-Employed Womens’ Association 
(SEWA), 43 Ahmedabad Womens’ Action Group Ahmedabad 
Women Action Group (AWAG)44, Development in Women and 
Children in rural Areas (DWCRA) etc. These voluntary 
organizations are being funded at State level, National level 
and International level sources because they are either 
National or Multinational voluntary organizations meant to 
improve the conditions of women. They have linkage with sub-
schemes i.e. Integrated Rural Development Programme 
(IRDP), because different funding agencies have their own 
objectives placed before women. Some schemes may be for 
creating awareness among women as against their rights and 
duties. Some want to remove all sorts of illiteracy in women, 
while some want to remove all sorts of discriminations 
prevailing against women, being a weaker section in the 
society, some are after empowering women to be self 
dependent. Some want to uplift women economically, socially, 
politically psychologically, morally and spiritually. 
                                                             
43  Sel f  Employed  Women’s  Assoc ia t ion(SEWA)  (an  NGO in  Ahmedabad work ing  for  
women empowerment )   
44  Ahmedabad Women Action Group (an  NGO in  Ahmedabad  work ing  aga ins t  a t roc i t i e s  
in f l ic ted  to  women) .    
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In order to bring social justice to the oppressed women, 
participation of women in general and the Non-Governmental 
Organizations in particular becomes necessary. The Non-
Governmental Organizations  should ensure that all crimes 
against human rights of the people (women) in custody or 
inmates (women) are reported and registered with the police. 
There is need to bring changes in the rules and methodology 
for dealing with the violators of the human rights of people in 
custody i.e. women who are said to be oppressed. Legal and 
police procedures are still tardy, the process of trial is 
viciously humiliating for the victim, as in case of rape. There 
are loopholes in the law. The attitude of police, Government 
judiciary and lawyers need a drastic change. So, Non-
Governmental Organizations should see that all crimes are 
registered with the police and are followed meticulously. 
Investigations should also be carried out correctly and 
speedily. NGOs should mobilise opin ion of the people or 
public, organise demonstration to get public support and play 
role of watch dog till justice is done to the victim. 
Non-Governmental Organizations must make sure that 
the criminals are punished and are not set free to enjoy 
themselves and repeat the crime. For awarding appropriate 
punishments effective laws are required with a set up which 
ensures that they are rigorously  implemented. 
Non-Governmental Organizations should be recognized 
by the Government to expose the anti -social elements wh ich 
are harassing the victims or the people in custody. 
Literacy among backward people who are oppressed must 
be encouraged by Non-Governmental Organizations by 
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providing free and compulsory education to girls. They should 
be given legal information to make women aware of their 
rights and short- term workshops should be conducted to create 
sensitivity among the bureaucrats and guardians of law about 
the issues concerning women in custody. 
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 CHAPTER-3   
Rights of  Pre-Trial Detenuees 
 
3. Introduction:  
 For the maintenance of law and order in the society and to prevent, 
detect and control crimes the state provides its law enforcing machinery 
particularly the police with wide ranging powers. If used arbitrarily, these 
powers would impinge on the dignity and liberty of the people. To 
preserve human rights of the citizens, it is necessary to build safeguards 
in the criminal justice administration. 
 
3.1  Provisions in the old scriptures:  
In ancient India the Vedas and scriptures provided the basis for 
Hindu jurisprudence and criminal justice administration. Village 
assemblies and the King administered justice with assistance of selected 
villagers and townsfolk. People participated in adjudicating the guilt and 
awarding punishments for the  peace in society. Such punishment  served 
as an example to deter and prevent crimes in the society. On some other 
occasions punishments served the purpose of compensating the victims. 
During Islamic rule, Islamic Law formed the basis for jurisprudence and 
criminal justice administration and here the offender was seen as a sinner 
against society, who deserved to go socially deprived. In such cases the 
punishment used to be severe and cruel and was meant to serve as a 
warning to others.1 
                                              
1 Jayapalan, Women and Human Rights (2001) Atlantic Published B-2 Vashal Enclave Opp. Rajouri 
Garden New – Delh,. pp. 11-22. 
 111
3.2  Provisions after World War II   
During the British Rule in India, egalitarian principles of Aglo-
Saxon jurisprudence and the criminal justice system were introduced. 
Though the British adopted double standards in the administration, it 
should go to their credit that justice was dispensed  evenly. World War II 
saw human behavior at its worst and the natural rights of the people come 
to be fine tuned into human rights. The United Nations took upon itself to 
be the international crusader for human rights. As the preamble of the 
United Nations Charter declared, it was determined "to reaffirm faith in 
fundamental human rights in the dignity and worth of human persons; 
equal rights of man and women and of the nation large and small .... " 
The Universal Declaration of Human Rights was adopted in 1948, 
followed by covenants on political and civil rights and social, economic 
and cultural rights in 1966. After achieving Independence on 26th January 
1947 India included a special part in fundamental rights, in tune with the 
international endeavors and provided the following to govern the criminal 
justice system: 
 
3.2.1  Presumption of Innocence: 
In human rights, where the emphasis is on the basic human dignity, 
the basic principle is that an individual is presumed to be innocent till the 
contrary is proved against him. This theory has been enshrined in Article 
21 of the Indian Constitution which has its judicial interpretations of the 
Supreme Court that "No person shall be deprived of his life or personal 
liberty except according to the procedure established by law". Article 
11(1) of UDHR (Universal Declaration of Human Rights) 1948 and  
Article 14(2) of ICCPR (International Covenant on Civil and Political 
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Rights)1966  have discussed the defenses or protection of even one with 
criminal offence that : 
Everyone charged with penal offence has the right to be 
presumed innocent till proved guilty according to law 
where all guarantee is necessary for his defense. 
Everyone charged with criminal offence should have the 
right to be presumed innocent until proved guilty2. 
At the same time the innocence of a person or individual is well 
supported by the human rights and the emphasis is laid upon Article 14(2) 
of ICCPR(supra) which says; All persons shall be equal before the Courts 
and Tribunals and everyone shall be entitled to a fair and public hearing 
by a competent, independent and impartial tribunals established by law. 
Everyone charged with a criminal offence shall have the right to be 
presumed innocent until proved guilty according to law. So people who 
are at the pre-trial stage are or must be presumed innocent till proved 
guilty, by not unnecessarily restraining  an accused without following the 
principles of natural justice, informing an accused grounds of arrest, 
producing an accused before the magistrate within time gap of 24 hours 
of his/her arrest, allowing an accused to immediately contact and be 
represented by legal counsel of his/her own choice, availing facilities of 
medical check ups to an accused putting legal aid in place for accused on 
state expenses and finally if it is a bailable offence granting bail thereof.3   
 
                                              
2  Art. 10 and 11 of The Universal Declaration of Human Rights, 1948, Art. 14 (2) of  The 
International Covenant on Civil and Political Rights, 1966,  
3  Sections 49,50,53,54,56,57 and 437 The  Criminal Procedur e Code, 1973,  
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3.2.2. Rights of an Arrested Person: 
When an individual has committed a criminal offence he has to be 
arrested to be answerable to the law. The most important principle is that 
no person shall be deprived of his life and liberty except according to the 
procedure established by law. This has been enshrined under Article 21 of 
the Indian Constitution. The judicial interpretation in this regard is made 
by the  Supreme Court of India. The same principle giving protection or 
safeguards to Legislation is also contained in Article 9 of (ICCPR).  
In criminal justice administration the police through their 
restrictive and coercive authority, effect arrest, interrogate, search, seize 
and detain people prior to trial. All these actions affects an individual's 
liberty and when done arbitrarily the individual's dignity. To prevent 
arbitrariness the following safeguards have been provided:- 
 
3.2.3. Grounds of arrest, to be informed: 
The Supreme Court was very clear while interpreting Art. 21 of the 
Indian Constitution in Vikram's4 case when the court said that, while 
arresting an individual the reasons should be stated to him clearly as to 
why she is being degraded in such a manner. The arrest of a person to 
probe her or deprive her of personal liberty has a serious implication and 
it cannot be indulged  into lightly. The right to personal liberty of an 
individual is a basic human rights. In our country, arrest are sometimes 
made with or without a warrant. Art.22(1) of the Constitution lays down 
that the arrested person shall be informed of the reasons for her arrest. 
                                              
4 Vikram v. State (F.B.) 1996 Cri. LJ 1536, Anoop Kumar Kantha Kumar V. State 1984 (1) crimes 44 
(Guj), Mushtaque Ahmed v. State of Uttar Pradesh, 1984 (i) crimes 70. 
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This is to enable the arrested person to seek judicial redress. Supreme 
Court has ruled like that: 
Article 22(1) embodies a rule which has always been regarded as 
vital and fundamental for safeguarding personal liberty in all legal 
systems, where the rule of Law prevails.... The two requirements of 
clause (1) of Art.22 were meant to afford the earliest opportunity to the 
arrested person to remove any mistake, misapprehension or 
misunderstandings in the minds of the arresting authority and also to 
know exactly what the accusation against her is, so that she can exercise 
the second right, namely of consulting a legal practitioner of own choice 
and to be defended by him and process her freedom. 
In Nitabar Parida5 the Supreme Court interpreted sec.167 of 
Cr.PC. (1973) to contain the provisions for the arrested persons whereby 
the Judicial Magistrate has to inquire whether he has been informed on 
the grounds of his arrest. Also Art.11 of UDHR, Art.14(3)(b) Principal 
10, 17, and 18. 
Everyone has a right to life and personal liberty and no one shall be 
deprived his life or personal liberty except in accordance with the 
procedure established by law, So informing a person on the grounds of 
his arrest is a fundamental right established in the Indian Constitution and 
in Art.2 of the International Conventions . 
In Udayabhan's6 case the Supreme Court interpreted Sec. 50(3) of 
(Cr.PC) 1973 and said that, everyone who is arrested shall be informed 
promptly in a language which he understands of the reasons for his arrest 
and of any charge against him. 
                                              
5  Nitabar Parida v. State of Orissa AIR  1976 Cr LJ 1212,Harpindra Singh v. State of Delhi 
Administration 1985 Cr LJ, 53, Delhi. 
6      Udayabhan Shahi v. State of Uttar Pradesh 1999 Cr LJ (All) . 
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3.2.4. Access to Counsel: 
As a coercive arrest violates the principle of right to life and 
personal liberty of an individual, Article 22(1) of the Indian Constitution 
provides that "No person who is arrested shall be denied the right to 
consult and to be defended by a legal practitioner of own choice.” This 
legal and fundamental right is also found in the Code of Criminal 
Procedure Section 303. The courts have held that from the time of arrest 
this right accrues to the arrested person and he has the right to consult a 
lawyer of his choice. The accused may refuse to have a lawyer but the 
court has to provide an amicus curie to defend him/her in serious cases. 
Courts also have held that the indigent accused has a right to legal aid. 
This requirement is to ensure that poverty does not come in the way of 
any one getting a fair trial. 
In the past there was a concept under criminal jurisprudence of 
America that only indigent persons will be permitted to have a counsel 
free of cost from the Federal Government who has committed serious 
offences like rape and murder. But in Betts v. Brady ,7 case which was 
ultimately overuled by Gldeon V Weiinwright8 the court has passed that,  
the court is of the opinion that under the circumstances of the case stated, 
the necessity of the counsel was so vital and imperative that the failure of 
the trial court to make an effective appointment of the counsel was treated 
as denial of the due process within the meaning of the 14th Amendment. 
Again after the above case many cases followed like Massiah V. US9 and 
Miranda V Arizona10. Here, the Supreme Court of America  not only 
                                                                                                                                   
   
7  Betts v Brady, 316 Ors 455 1942.  
8  Gldeon v. Weiinwright 372 US 335 1963.  
9  Massiah v. US 377 US 2001 1964. 
10  Miranda v. Arizona 384 US 436 1966  
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extended the right to counsel but also said that the defendant must be 
provided with counsel from the time of arrest and indictment, once the 
police investigation has focused on her as the probable culprit. The court 
further ruled that the police must at this point of their investigation notify 
the subject as to her right to counsel and right to remain silent. 
 
3.2.5. Legal aid to accused by the state: 
 Legal aid to an accused is one of the fundamental rights to an 
accused enumerated in the preamble of the Constitution of 1950 and its 
promulgation. Article 22(1) of the constitution directs that no person who 
is arrested shall be denied the right to consult and to be defended by a 
legal practitioner of his choice. The legal of self defense legally is also 
seen in section 303 of the Cr.P.C. The Courts have held that from the time 
of arrest this right accrues to the arrested person and he has the right of 
choice of own lawyer. The accused may demand for a legal practitioner at 
the expense of the State which she must be provided in accordance with 
the Constitution because that is her fundamental right. However, if she 
does not desire and gets counsel of her choice, there cannot be any 
objection. But when she has none  and has been refused to get a lawyer as 
a legal aid from the state, such refusal by the state will force her to have 
the same to represent her. The courts have also held that the indigent 
accused have a right to legal aid. The requirement is to ensure that 
poverty does not come in the way of anyone getting a fair trial.11 
Art.9(3) of International Covenant of Civil and Political Right   
(ICCPR), anyone arrested or detained on criminal charges shall be 
                                                                                                                                   
 
11  Roma Mukerjee, free Legal Aid in India 1998 Deep & Deep Publications Pvt. Ltd. F- 159 Rajouri 
Garden New Delhi, p. 35. 
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brought promptly before a judge or other officer authorized by Law to 
exercise judicial power and within a reasonable time or to release. 
 
3.2.6. Right to be taken to the magistrate without delay: 
An accused person is not guilty until proved guilty, that is as per 
the Constitution and the Indian Codes. An arrested person has his own 
human rights and protected by the NHRC, UDHR and State Human 
Rights Commission. Human Rights Cells for states which have not 
constituted Human Rights commission like Gujarat)  
In its promulgation, the preamble of the Indian Constitution has 
promised the citizens at least the fundamental rights of the common 
citizens and those in custody or under any detaining authorities. The 
Constitution has taken care of an arrested person in Govida Prasad's12 
Case the Court that Art.22(2) and said that "Wherever a person is 
arrested by police or anyone, authorized to execute the duty for the 
Government, he shall be told the grounds of his arrest and shall be 
produced before the Magistrate within 24 hours of arrest and shall not be 
denied to consult a legal practitioner of his choice." The same is given in 
Cr.P.C. Sect.56, 57, 76, 80, 167(1). 
From the above, it is clear that immediately after the  arrest of a 
person, the Constitution under Art.22 swings into action and the process 
of protection of the individual or accused and ensuring his/her safety 
begins. Those people who are arrested are human beings and according to 
UDHR (Supra) all men and women are equal and equally represented and 
entitled to all human rights necessary. Because of these, an accused must 
                                              
12  Govinda Prasad v. State of West Bengal 1975 Cr LJ 1249, Mohmmad Azimudin v. State, 60 Cr LJ. 
600, State v. Ram Avtar  Chaudhary, 1955 Cr LJ 394, Singh v. Manipur Administration AIR 1964 
Manipur 39.  
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be brought to the Magistrate who can start the process of bailing out or of 
conviction depending on the case. The Cr.P.C. forbids detention of the 
person anywhere else than police station. 
Considering the above provisions about the protection and safety of 
an accused, the constitution has fixed time of 24 hours within which one 
must be produced before the Magistrate and that includes the time 
necessary for the journey from the place of arrest to the Magistrate. This 
is to avoid inconvenience of the accused and make sure of the speedy trial 
to accord her with her human rights and respect her fundamental rights 
that the state shall not deny to any person equality before the law or the 
equal protection of the law within the territory of India and that Art.(21) 
which states that  "no person who shall be deprived of his life or personal 
liberty except according to the procedure established by Law, must be 
respected and put to practice. 
 
3.2.7 Protection from detention beyond 24 Hours without Judicial Scrutiny 
of Women in Custody: 
Law in India, particularly the Constitution has protected its citizens 
in such a way that wherever the accused has been arrested by the police 
or any other authority authorized by the Government he or she must be 
produced before the Magistrate within 24 hours for scrutiny so that on the 
basis of that he is allowed to get a legal practitioner of his own choice and 
inform the relatives and swing into action to regain her freedom as it is 
her fundamental right not to be kept under the custody of the authority 
which has arrested the accused, beyond 24 hours. Leaving the accused 
under detention without being produced before the Magistrate amounts to 
violation of human rights of the accused and it is also in contravention to 
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her fundamental rights as embodied in the preamble of the Constitution 
that "whenever a person has been arrested by police or any one authorized 
to execute the duty for the Government or P rotective Homes, he shall be 
informed on the grounds of his arrest and shall be produced before  the 
Magistrate within 24 hours of arrest and shall not be denied a legal 
practitioner of his own choice.13  
Any delay beyond 24 hours will be treated as a breach of the 
contract by the Constitution and parallel with human rights norms and 
against the society and a denial of the fundamental rights which 
guarantees one not to be deprived of her personal life and liberty except 
through the procedure established by law. Hence, going against the rule 
of Law is breaking the law which is a criminal on the part of the 
authority. 
 
3.2.8 Communication by detainees of pre-trial detentions: 
The right to communication by detenues of pre-trial detention is a 
fundamental right and is within or incorporated in the right to freedom of 
expression. To suppress expression is to  reject the basic human desire for 
recognition and affront the individual worth and dignity. 
The right to communicate by detenues and pre-trials has now 
developed to the extent that the courts are generally declaring the prison 
regulations as invalid whenever it appeared that the disputed prison rules 
interfere with the liberty of the individuals regarding communication. 
Censorship has also been declared as void and unconstitutional recently. 
When the prison gates slam on inmate, he/she does not loose 
his/her human quality, her mind (nature) does not become closed to ideas 
                                              
13 Supra  3.  
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her intellect does not cease to feed on a free and open interchange, his 
right for self respect does not end nor his quest for self realization gets 
concluded. If there is something which needs for the identity and self 
respect and more compelling in the de-humanizing prison environment 
then it is a duty of the court to protect the precious personal rights of the 
individual. 
In Pucunier v. Martinez,14 the Supreme Court has discussed at a 
greater length, the right to mail and censorship. In this case, a class action 
was instituted in the United States district court for the Northern district 
of California by inmate of the California Penal Institution. It was 
challenged that a certain prison regulation relating to the censorship of 
the prisoners incoming and outgoing personal mail and restricting right to 
access to a prisoner by investigators of the attorney of records to 
investigators who were the members of the bar or licensed private 
investigators was ultra-vires the constitution. The ban of the use of Law 
or para-legal professionals to conduct attorney client interviews is also 
objectionable. The three- judge district court upheld the validity of these 
regulations and ordered the submission of new regulations for the court's 
approval holding that the mails censorship regulations violated the first 
Amendments' Protection of lawful expression were void for vagueness 
and failed to provide minimum procedural safeguards against arbitrary 
censorship  of protected speech. 
However, communication has been set free by the law, Still 
communication by detenues and pre-trials have some limits beyond 
which it must not go i.e. 
                                              
14  Pucunier v. Martinze 416 US 386 1974. 
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Telephone- Although there are no specific provisions for the 
telephone calls of the prisoners and generally telephone calls are not 
allowed but in exceptional circumstances these calls may be allowed. The 
Jain Superintendent has discretion to allow calls where urgent domestic 
problems would be eased by the prisoner contacting her family or where 
visits are impracticable either due to the infirmity of the visitor or 
geographical inaccessibility. These calls would normally be monitored by 
a prison officer. 
Letters - In Rule 34(2) of the Prison Rules 1964: It was provided 
that "a convicted prisoner shall be entitled to send and receive  letters on 
his reception into a prison and thereafter once a week:15 
However, the jail Superintendent may allow a prisoner to send 
additional letters to the welfare of the prisoner or his family members. 
Also the Board of visitors and the Secretary of State may allow a prisoner 
some additional letters. But a prisoner shall not be entitled to 
communicate with any person other than a relative or friend except with 
the consent of the jail authority. 
 
3.2.9  Rule 37(A)(1) of Prison Rules 1964 :-  
A prisoner who is a party to any legal proceedings may correspond 
with her legal advisor in connection with the proceedings and unless the 
governor has reason to suppose that any such correspondence contains 
matter not relating to the proceedings it shall not be read or stopped.16 
A prisoner is also allowed to correspond with a solicitor for the 
purpose of obtaining legal advise concerning any cause of action in 
                                              
15 The Prison Rules of 1964, Rule 34(2). 
16 Prison Rules, 1964, Rule 37 A (1) and Rule 33(3). 
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relation to which any prisoner may become a party to any legal civ il 
proceedings or for the purpose of instructing the solicitor to issue such 
proceedings. 
Prisoners are not permitted to write to the press or to the marriage 
bureau or to pen friends. A prisoner is also prevented from corresponding 
him/her who has been precluded from visiting with one for any reason. 
Generally the outgoing and incoming mails of the prisoners are 
read under rule 33(3) of the Prison Rules. But there is an exceptional to 
this rule regarding the correspondence of any inmate (women) with her 
solicitor under Rule 37(A)(1). 
It is now clear from the above rules that the prisoners are not free 
in writing letters for communicating with outsiders. Restrictions are 
imposed not only with regard to persons to whom a prisoner can 
communicate through visits, letters or telephonic calls but also on the 
nature and number of such communications which are neither free nor a 
private affair but are mostly censored by the authorities. 
 
3.2.10 Right o f women in custody to  be tried without delay : 
"Justice delayed is justice denied". Though there are no specific 
provisions for speedy trial in the Indian Constitution, but by Judicial 
interpretation the Supreme Court in Govinda Prasad's17 case has held that 
Art.21 and the Rule 37 A(1) confers this right on the accused. 
The principle of openness of judicial proceedings acts as a check 
against caprice or vagaries and builds up the confidence of the public in 
the Judicial Administration. The right to judicial public trial is implicit in 
Art.14, 9(1)(a) and 21 of the Constitution and in the Cr.P.C. 
                                              
17 Supra 12. 
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The right to speedy trial of an accused (women) in custody of 
Police, Judicial or other detaining authority as mentioned in Art.22 of the 
Indian Constitutional provisions lay down that an accused woman in 
custody should be produced before the nearest magistrate within 24 hours 
of her arrest and this includes the time necessary for the journey from the 
place of arrest to the court of the magistrate. It means a right to speedy 
trial of an accused is included as a fundamental right in the Indian 
Constitution. The nature of this right is enshrined in the constitution for 
the protection of the accused woman in custody. 
 
3.3 Need for re-thinking on misuse of power by police: 
Arrest is an act of apprehending a person for the alleged 
commission of an offence or by the action of an authority "in making an 
arrest the police officer or any other person making such an arrest shall 
actually attach or confine the body of the person to be arrested unless 
there be submission to the custody by word or action". 
The Supreme Court (Apex Court) of India in Kharak Singh's18 case 
has held that, the right to life, personal liberty and the freedom of 
movement are basic rights of an individual in a democracy. Many 
safeguards have been prescribed in the Constitution of India, International 
Human Rights Instruments and in the Code of Criminal Procedure i.e. 
Sec. 49,50,53,54,56,57, 167 and 437.  
 "Art.21 of the Constitution of India talks about the protection of 
life and personal liberty:" says that: 
                                              
18 Kharak Singh v. State of Uttar Pradesh AIR 1963 SC 1295 Ramchandra Rat. Un. Cr. Case 220, 
Amarasang Jetta ILR 10 Bom. 506. 
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"No person shall be deprived of his life or personal liberty except 
according to the procedure established by Law", at the same time Art.9 
of the UDHR 1948 reads - No one shall be subjected to arbitrary arrest, 
detention or exile. Art 9(1) of the ICCPR 1946 says: "Everyone has the 
right to liberty and security of person". 
While the above articles mention the way people have to be 
deprived of their lives and personal liberty by police procedurally, they  
resort to harassing people while arresting them but not according to the 
procedure established by Law. Sometimes not only torturing people when 
arresting them they end up killing them, hence need to re-think upon 
misuse of police power in doing the arrest. When arresting, the police 
commits many crimes against the accused as under: 
 
3.3.1. Arrest of women:  
There must be serious re-thinking on powers of the police when 
they are arresting women (accused). It is observed that they use male 
police officers, while they are suppose use female police officers to arrest  
women accused between 7.00 a.m. to 6.00 p.m. in the day time according 
to law or before sun set and after sunrise but they end up arresting women 
accused at night hours and even when male members are not in the house. 
So because of these atrocities committed by police there is need to 
reconsider their power of arrest Sec.51(1) of Cr.P.C. & Sec.51(2) of 
Cr.P.C. as directed by Supreme Court in Raman Rai's19 case.   
The police personnel carrying out the arrest and handling the 
interrogation of the arrestee are not bearin g accurate, visible and clear 
                                              
19  Raman Rai v. Emperor AIR 1942 All 424 Jang Sing v. Emperor AIR 1944 All 117 1944 ALJ 132 
Jagnath v. Emperor AIR 1942 Audh 221.  
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identification and name and tags with their designations. The particulars 
of all such police personnel who handle interrogation of the arrestee are 
not recorded in a register. Hence, need for re-thinking. 
That the police offic er carrying out the arrest of the arrested does 
not prepare a memo of arrest at the time of arrest and such memo though 
prepared by the offer concern is not attested by any witness, who is 
suppose d to be family member of the arrestee. Hence, re-thinking. 
A person who has been arrested or detained is being held in 
custody in a police station or interrogation center or the lock-up is not 
given her fundamental right of being entitled to have one friend or 
relative or other person informed as soon as practicable that he has been 
arrested and being detained at the particular place. Because of this mis-
representation, there is need for re-thinking on police misuse of power, as 
there is violation of Art. 22 of the constitution of India and the code of 
criminal procedure 1973.  
Person arrested is not made aware of this right to have someone 
informed of his arrest or detention as soon as put under arrest as per the 
code of criminal procedure.  
An entry is not made in the diary at the place of detention 
regarding the arrest of the person which shall also disclose the name of 
the next friend of the person who has been informed of the arrest and the 
names and particulars of the police official in whose custody the arrestee 
is. If all of the above is not disclosed it means the police have some other 
motive on the women in their custody hence need for the re -thinking of 
the misuse of the police powers. 
A arrestee is not examined even on his request at the time of arrest 
and major or minor injuries on her body are not recorded at that time. The 
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Inspection Memo is not signed by both the arrestee and the police officer 
effecting the arrest and copy is not provided to arrestee. By all this 
wrongs there is reason to re-think on police power. 
The arrestee is not subjected to medical examination by trained 
doctor every 48 hours of her detention in custody and doctor on the panel 
of approved doctors appointed by directors according to sec. 53 of 
Cr.P.C. 1973. 
Copies of all the documents, including the Memo of Arrest referred 
to above are  not sent to the magistrate which contains full records of date 
& time of arrest for transparency of policing and judicial system. 
Arrestees are not permitted to meet their lawyers during 
interrogation though not throughout the interrogation. If an arrestee is not 
permitted to right of lawyer then machinery must be changed. 
There is need for re-thinking on the misuse of power of police in 
that they first inflict the arrest without warrant, which is usually issued by 
Magistrate on his order in Sec.37, 38, 44(1) and (2), 46 to 60 & 70 -81 of 
the Code of Criminal Procedure. After arresting they torture, rape and kill 
in custody, hence police power has been misused. Whenever a police act 
ultra-virus there is law the need for re-thinking on the power of the 
police. 
They don't respect S.436- which guarantees bail to women on 
bailable  offences and non bailable offences (special cases). Instead they 
keep them in custody and S.436(1) of non bailable offence but the section 
has given special cases to children below 16 years, women and sick 
people be considered and bailed out on non-bailable offences. 
Cases are delayed for 4 to 5 years in custody which was to be of 
short sentence say of 2 years imprisonment till the affected give up 
 127
following which forces the authority to re-thinking procedure for insuring  
of human rights. 
 
3.4 Substitutes for confinements: 
An arrest deprives a citizen of his most precious and cherished 
basic right the right to personal liberty and curtails his freedom of 
movement. So, the law in India has clearly stated that arrests should be 
made with a warrant issued by a Magistrate. 
Art.22(2) of the Constitution of India, International Human Rights 
Instruments, Section 56, 57, 76, 80, 167(1) of the Criminal Procedure 
Code insist on production of the arrestee before an Independent 
Magistrate within 24 hours excluding journey time from the place of 
arrest to the court of the Magistrate20. Once the arrestee is produced 
before a judicial officer, after scrutinizing the facts and circumstances of 
the case, the officer can set the arrestee at liberty on bail: or remand 
(detain) to police custody or remand her to judicial custody, till the 
investigation is completed and  matter is sent to court. 
3.4.1 Bail as substitute for confinement to women in custody: 
Bail in English Common Law is the freeing or setting at liberty of 
one arrested or imprisoned upon any action, either civil or criminal on 
surety taken for his appearance on certain day and place named and such 
action is called bail because the party arrested or imprisoned is delivered 
into the hands of those who bind themselves for his forthcoming release  
in order that he may be safely protected from prison. 
In the Sectional Dictionary “Bail” is defined as follows: When a 
man is taken or arrested for felo ny, suspicion of felony, indicted of felony 
                                              
20 Supra 3.  
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or any such case so that he is restrained of his liberty, and being by law 
bailable offence, surely to those who have authority to bail him, which 
sureties are bound for him to the things used in certain sum of money or 
body for body that he shall appear before justice delivered at the sessions 
etc.  Then upon the bonds of those sureties as is aforesaid he is bailed that 
is to say, set at liberty until the day appointed for his appearance.21 
The Court in Baswant's22 case said that, The concept of bail implies 
a form of previous restraint so that the meaning of the term `Bail’ is to set 
free a person who is under arrest, detention or is under some kind of 
restraint by taking security for his appearance. 
Thus to crown bail into simple nutshell, bail is said to set at liberty, 
a person arrested or imprisoned on security being taken for her 
appearance on a day at a certain place and the security is called bail. The 
party arrested is delivered into the hands of those who bind themselves 
for his appearance when required, in order that she may be protected from 
prison. 
Thus, bail is a bond with sureties for the release of the accused 
from custody with condition that she shall appear before a court or before 
a police officer on the date fixed in the bond. In the past bail used to be 
refused on flimsy grounds so that the accused was punished to be in 
prison till the case was disposed off. 
With the advent of Art.21 in the Constitution guaranteeing personal 
freedom of both citizens and non-citizens alike a just and fair balance has 
been struck between the personal liberty of a person and the interests of 
the community as of now. 
                                              
21  Definition is given in Stroud’s Judicial Dictionary, see also shorter Oxford Dictionary, Webster’s 
New International Dictionary. 
22  State of Mysore v. Baswant Rao AIR 1966  LJ 365 : 1965. 
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3.4.1.1. Historical genesis: 
 The law of bails like any other branch of law, has its own 
philosophy and to understand such philosophy one must go through 
various stages of its development. In a primitive society one can hardly 
conceive it but in a civilized society, the bail has become the rule. The 
ethos and injunction of ancient Hindu Jurisprudence required inter-alia, 
an expedient disposal of disputes by the functionaries responsible for 
administration of justice and the law of bails occupied an important place 
to serve the purpose. No laxity could be afforded in the matter as it 
entailed penalties on the functionaries.23 Thus a judicial interposition took 
care to ensure that an accused person was not unnecessarily detailed or 
incarcerated. This indeed devised practical modes both for securing the 
presence of a wrong-doer as well as to spare him of undue strains on his 
personal freedom. 
During the Moghul Rule, the Indian legal system is recorded to 
have an Institution of Bail with the system of releasing an arrested person 
on his furnishing a surety. The use of the system finds reference in the 
seventeenth century, travelogue of Italian Manucci, himself was restored 
to his freedom from imprisonment on fake charges of theft. He was 
granted bail by the then ruler of the Punjab, but the Kotwal released him 
on bail only after Manucci furnished a surety.24  In Mughal Law if justice 
used to be delayed in one case then compensatory claims could be made 
on the judge himself for losses sustained by the aggrieved party.25 
                                                                                                                                   
 
23 Kautilya Arthshastra IV Chapter 9.  
24 William Irvine, II Moghul India 198 1907. 
25J.N.Sarkar Moghul Administration in India 108 1920. 
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The advent of the British rule in India saw gradual adoption of the 
principles and practices known to British and were prevalent in the 
common law. The gradual control of the East India Company’s authority 
over Nizamat Adalats and other Fouzdary Courts in the mofussils saw 
gradual inroads of English Criminal law and Procedure in the then Indian 
legal system. At this juncture of history, Criminal courts were using two 
well understood and well defined forms of bail for release of persons held 
in custody. These were known as Zamanat and Muchalka.  A release 
could be effected on a solemn engagement or a declaration in writing. It 
was known as Muchalka which was an obligatory or penal bond generally 
taken from inferiors by an act of compulsion. Another form of judicial 
release was a security with sureties known as Zamanat in which the 
Zamin (surety) became answerable for the accused on the basis of a 
written deed deposited by him with the trying court. With discretionary 
powers vested in courts under the doctrine of Tazeer in Mohammedan 
Criminal Law, a division on the issue of grant or refusal of bail or the 
mode of release does not pose much difficult. However, the form and 
contents were changed by passing of Code of Criminal Procedure in 
1861, followed by its re-enactment in 1872 and 1898 respectively. 
 In the changed context of an independent Republican India, 
administrators of law and justice are mandated to function in such a 
manner that the equilibrium between the freedom of person and the 
interests of social order are maintained effectively. Ushering of social 
democratic order necessarily required updating and streamlining of the 
then existing laws. As a necessary corollary to the above the Law 
Commission of India directed its attention towards the existing 
procedural code and provisions governing the system of bail. 
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 The Law Commission promulgated in its 41st Report some 
recommendations which were considered and incorporated by Parliament 
while enacting the newer Code of Criminal Procedure 1973 in relation to 
provisions governing bail. The Law Commission reiterated the need to 
preserve the basic and broad principles in regard to bail and suggested 
that: 
Bail is a matter of right if the offence is bailable. 
Bail is a matter of discretion if the offence is non-bailable. 
Bail is not to be granted if the offence is punishable with death or 
imprisonment for life but the court has discretion in limited cases to order 
release of a person. 
The Law Commission also states that even in respect of offences 
punishable with death or imprisonment for life, the sessions court and the 
High Courts ought to have even a wider discretion in the matter of 
granting bail26 by imposing necessary conditions. 
Since then reliance on judicial discretion has been the keynote of 
recommendations of the Law Commission. All such difficult situations 
are to be regulated and governed by judicial discretion on a case to case 
basis. Streamlining of the law on bails was set up in the framework of 
basic principles of personal liberty to see that these are minimally 
affected and a flexible mechanism adopted to secure interests of the 
society through an exercise of judicial discretion.  The approach seems to 
be consistent with the policy and purpose of the institution of bail. The 
suggested scheme seeks to accomplish and reinforce the immutable 
principles of liberty as well as to moot challenges thrown by deviant 
elements. In the process of overhauling the criminal procedure, 
                                              
26 Law Commission of India, 41st Report on the Code of Criminal Procedure Vol.I,, p. 311 1966. 
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recommendations of the Law Commission were given serious 
considerations by Parliament. In the newer Code the sections dealing with 
the provisions of bails read as under: 
 
3.4.1.2.   Conclusion: 
Bail can be granted by the Police under sections 42(2) 43(3), 50, 
81, 169, 170, 436, & 437 of Criminal Procedure Code and by the courts 
under section 71, 81, 88, 167(2), 187, 330, 340, 389, 390,395, 436 & 437 
of the Code of Criminal Procedure. The sessions Judge exercises his 
power under Sections 382(1), 397(1), 438, 439 & High Court's under 
389(2) , 397(2), 438, 439 of the same code. Offences under the Indian 
Penal code have been divided into three categories. 
 
3.4.2 Bailable offence as a substitute for confinement for women in 
custody: 
 When a person accused of a bailable offence is arrested or detained 
without a warrant by an officer in charge of a police station or brought to 
court and prepared to give bail he is released on bail. But such an officer 
or court may discharge her after executing a bond for her appearance. If 
she fails to comply with the conditions of the bail bond as to time and 
place of attendance, the court may in subsequent occasion in the same 
case refuse to release him/her on bail and may also call upon the person 
bound by the bond to pay penalty under Sec.446 of Cr.P.C. Sec.(436) of 
Cr.P.C. 
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3.4.2.1. Bail in the case of bailable offences: 
 
Principles underlying the section of bailable offences: 
 The Court in Hutchinson's27  case said that, grant of bail is not a 
mere waste of time or time pass but it is  because an accused person is 
presumed in law to be innocent, unless he is proved to be guilty. So, as a 
presumably innocent person, he is entitled to his right of freedom which 
is envisaged by the fundamental rights enshrined in the constitution. He 
must be given all possible opportunities to look after his case. The grant 
of bail will facilitate him to defend himself properly better than if he were 
kept in custody. Though the stage for raising the presumption of 
innocence in favour of the accused does not arise till the conclusion of the 
trial and the appreciation of the entire evidence on the record. In Vidya 
Saga's28 case the Honourable Court said that, the matter of granting bail 
has to be considered in the background of the fact that in the criminal 
jurisprudence which guides the courts, there is a presumption of 
innocence in favour of the accused. 
 
3.4.2.2. Conditions precedent for grant of bail under bailable offence. 
When an accused has to be granted bail, the criminal jurisprudence, 
the constitutional law of the nation must be considered by the apex court, 
High Court and Sessions to interpret, apply and spell out the conditions 
precedent for the same. 
                                              
27    Emperor V. HL Hutchinson AIR 1931 All 356  
28  Vidya Sagar Bulagi Ram V. State 64 Pun. LR 396 1962  2 Cr.LJ 633  
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The Honourable Court in Baswant Rao's29 case came up with the 
following conditions that one must satisfy before the question of granting 
bail to him is considered.  
 The three conditions to be considered are: 
(i) He has been accused of a bailable offence. 
(ii)  He has been arrested or detained without a warrant by an 
officer-in-charge of a Police Station or appears or is brought 
before a court;  and 
(iii) He is prepared to give bail at any time while in the custody of 
such officer or at any stage of the proceedings before such 
court. 
 With the above three conditions enumerated by the Court of Law 
present, it will be a worst form of Human Right violation, if bailed is not 
granted hence infringing art.21 of the Indian Constitution.     
The Honourable Court in Santa Prakash Bhagwandas's30 case held 
that, when a person has been arrested other than a person accused of non-
bailable offence and if he is prepared to give bail he shall be released on 
bail as this provision is mandatory. In Shri Dharma Naik's31 case the 
Court said that, the police officer has no discretion at all to refuse to 
release the accused on bail so long as he is prepared to furnish surety.  
When a person is arrested by the police for a bailable offence, he has to 
be produced before the Magistrate having jurisdiction in the base subject 
to the provisions as to bail. But before he is produced before a Magistrate, 
if he is prepared to give bail, the police officer concerned has to release 
                                              
29      Supra 22 
30     Union of India by Public Prosecutor, Madras V. Santa Prakash Bhagwandas Sahni, 1969 MLW 
Cr 88. 
31     Shri Dharma Naik V. Shri Rabindra Nath Acharya, AIR 1978, 45 Cr LJ. 
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him on bail. Where, however, the accused is in police custody and not 
prepared to give bail, he must be produced before the Magistrate within 
24 hours as provided in Section 57 of the Criminal Procedure Code. 
When he is produced before the Magistrate and is prepared to give bail, 
he shall be released on bail. In Kanubhai's32 case the Honuorable Court 
held that, the Magistrate has no discretion to authorize his detention in the 
police custody for the purpose of investigation nor is he competent in 
respect of bailable offences to impose a condition that the accused should 
appear before the police. 
 
3.4.3.   Bail in the case of non-bailable offence: 
A non-bailable offence is an offence whereby one is guilty of being 
punished with death or imprisonment for life, or where an accused of an 
offence has committed a cognizable offence and he had been previously 
convicted of an offence punishable with death imprisonment for life or 
imprisonment for seven years or more, or he had been previously been 
convicted on two or more occasions of a non-bailable and cognizable 
offence. 
Section 437 of Indian Criminal Procedure Code in its definition of 
non-bailable offence said that “When a person accused of, or suspected 
of, the commission of any non-bailable offence is arrested or detained 
without a warrant by an officer-in-charge of a police station or appears or 
brought before a  court other than the High Court or Court of Sessions, he 
may be released on bail, but- 
                                              
32    Kanubhai Chagganlal Brahmbhat V. State of Gujarat 1972, 13 Guj.LR 748, Paulose V. State,     
1978 Ker.LT 337. 
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Such a person shall not be so released if there appears reasonable 
grounds for believing that he has been guilty of an offence punishable 
with death or imprisonment for life. 
Such person shall not be so released if such offence is a cognizable 
offence and he had been previously convicted on two or more occasions 
of a non-bailable and cognizable offence.  
The Court while going through the Section 437, it finally concludes 
with some exceptions and further states that the court may direct the 
release of an accused of a non-bailable offence on bail if such person is 
under the age of sixteen years or is a woman or is sick or infirm.33 
The Section still while dealing with the exceptions provided that 
the court may also direct that a person, accused of a non-bailable offence, 
be released on bail, if it is satisfied that it is just and proper so to do for 
any other special reasons, so long as the accused gives an undertaking 
that he shall comply with such directions as may be given by the court.   
Finally, in conclusion the researcher is of the opinion that women 
who are accused of offences bailable or non-bailable have special 
privilege to be bailed out under Sec.437 of the Criminal Procedure Code 
and the Government Court, Police Care Homes or other detaining 
authorities have no right to deny these rights or special provisions to 
women accused. First take the stock of offence if it is bailable, take the 
procedure of bailing her out by informing her to give the bail, but if it is a 
non-bailable offence, then Sec.437 of Cr.P.C. comes into the picture to 
rescue her, hence bailable in case of non-bailable offence.  
In the following non-bailable offences, under the Penal Code 1860, 
women may be bailed out with special reference to Section 437 of 
                                              
33  Supra 2, Sec. 437 of The Criminal Procedure Code 1973. 
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Criminal Procedure Code, Sections 121, 132, 194, 302, 303, 305, 307, 
396 (all are non-bailable offences punishable with death or imprisonment 
for life), then  Sections 115, 118, 119, *121-A, *122, 123, 124, *124-A, 
*125, 126, 127, *128, *130, *131, 133, 134, 153-A, 153-B, 161, 162, 
163, 164, 165, 165-A, 170, 194, 195, 222, 225, 227, 231, 232, 233, 234, 
235, 236, 237, 238, 239, 240, 241, 242, 243, 244, 245, 246, 247, 248, 
249, 250, 251, 252, 253, 254, *255, 256, 257, 267, 195, 195-A, 304, 306, 
*307, 313, 314, 315, 316, 317, 328, 329, 331, 333, 336, 363-A, 364, 365, 
366, 366-A, 366-B, 367, 368, 369, *371, 372, 373, 376, 377, 379, 380, 
381, 382, 386, 387, 392, 393, 394, 395, 396, 397, 398, 390, 400, 401, 
402, 406, 407, 408, 409, 411, 412, 413, 414, 420, 436, 437, 438, 439, 
449, 450, 451, 452, 453, 454, 455, 456,  457, 458, 459, 460, 466, 467, 
468, 476, 477, 489-A, 489-B, 489-D, 493, 505,511.  From the above 
sections, section 437 is framed in such a way that the grant of bail should 
be a rule and a refusal of bail should be an exception. In Rose's34 Case the 
Honourable held that, the requirements as to bail are merely to secure the 
attendance of the defendant at the trial. The proper test of whether bail 
should be granted to women accused or refused is whether it is probable 
that the defendant will appear to take his trial, because judicial 
mechanism or police, or Care Homes or other detaining authorities cannot 
risk as the accused may abscond and fail to appear to take trial. In 
Robinson's35 case the Honourable Court give the following references to 
be while following considerations: 
(i) The nature of the accusations.  
                                              
34     R.V.Rose, 67 LJ QB,  289. 
35     R.V.Barronet and Allin I E &B Re Robinson 123 RJ QB 286, R V Scalfe 10 LJ MC 144 Hermanu 
v. Serahner 15 QBD 561 Consolidated Exploration etc. CO. v. Musgrave 1900 1 Ch. 37 R V 
Pourter 1910  1 KB 362 3.   
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(ii) The nature of the evidence in support of the accusations. 
(iii) The security of the punishment which convictions will entail,  
(iv) Whether the sureties are independent or indemnified by the 
accused persons.  
 
Though the powers of the magistrate in granting bail are limited 
under Sec.437(1) of Criminal Procedure Code in case where accused is 
guilty of offence punishable with death or imprisonment for life, a 
magistrate  has no power to grant bail unless the case is covered under the 
proviso that the accused is under the age of sixteen years or is a woman 
or a sick or infirm person. 
 
3.4.3.1 Non-bailable offence of women in custody: 
If person accused of non-bailable offence's trial is not concluded 
within sixty days from first day of taking evidence, such person if he is in 
custody for all th is period be released on bail unless the magistrate 
directs, 
If after conclusion of a trial the accused is not guilty she/he will be 
released along with her bond executed. 
 
3.4.4. Anticipatory bail: 
Section 438 : When a person apprehends or has reason to believe 
that he/she may be arrested on an accusation of having committed non-
bailable offence, he may apply to the High Court or the Court of Sessions 
for a direction and that court, if thinks fit, directs that in the event of such 
an arrest he shall be released on bail. 
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So an anticipatory bail is a provision in the Indian Criminal 
Procedure Code 1973 applicable to all including women (accused) be it 
bailable or a non-bailable offence; but while the section is there for the 
safety and protection of women, accused, still it has empowered the court 
to be keen while granting or accepting anticipatory bail applications and 
has including  the following conditional directions: 
Is there a condition that while granting anticipatory bail a person 
shall make himself available for interrogation by a police officer as and 
when required? 
Is there a condition that the person shall not directly or indirectly 
make any inducement, threat or promise to any person acquainted with 
the facts of the case so as to dissuade him from disclosing such facts to 
the court or to any police officer? 
Is there a condition that person shall not leave India without the 
previous permission of the court? 
And such other conditions as may be imposed on Sec.437. 
Section 438 of Criminal Procedure Code of India 1973 does not 
guarantee that bail presently granted by the court in anticipation of arrest 
but when court grants anticipatory bail, what court does is to make an 
order that in the event of arrest a person (woman) shall be released on 
bail. The Honourable Court in Bal Chand Jain's36 case held that, a person 
(woman) must apply to the court and render herself arrested then and then 
only the order of granting anticipatory bail becomes operative. 
 
                                              
36  Bal Chand Jain V. State of MP AIR 1977 SC366  
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3.4.4.1. Objective of the anticipatory bail  to the society: 
Section 438 of Cr.P.C. is important and plays a role to maintain the 
social background of an individual in society plus respect, in that, the 
moment a person is arrested and if he had already obtained an order from 
the Sessions Judge or High Court, he would be released immediately 
without having to undergo the rigorous of jail even for a few days which 
would have been necessarily be taken up if he has to apply for bail after 
arrest. When an accused is arrested even if he is a good person and stays 
for few days in jail he/she becomes a social misfit and people tend 
naturally to ignore him hence affecting his social life.  So the intention of 
the legislation in enshrining the statutory provisions in Sec.438 of the 
Code which applies only to non-bailable offence is to see that the liberty 
(mentioned in the fundamental rights of the Constitution of India 1950) of 
the subject is not put in jeopardy on frivolous grounds at the instance of 
unscrupulous or irresponsible persons or officers, who may sometimes be 
in charge of prosecution. 
 
3.4.4.2. Conditions to be fulfilled before granting anticipatory bail: 
While applying for an anticipatory bail in a court of law an 
anticipated accused person must have strong reasons or grounds to 
convince the court of law to issue him/her with anticipatory bail. 
However, as per the Section 438 the following conditions must be 
fulfilled: 
The applicant must show that he has “reason to believe” that he 
may be arrested for non-bailable offence. The belief must be on 
reasonable ground. A just mere fear is not a belief. 
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If an application for anticipatory bail is made to the High Court or 
the Court of Sessions, it must apply its own minds and decide whether a 
case has been made out for granting such relief but if the question is left 
to the magistrate when an occasion arises, such course will defeat the 
very object of Sec. 438. 
The filing of a First Information Report is not a condition 
precedent to the exercise of the power under Sec.438. The eminence of a 
likely arrest founded on a reasonable belief can be show to exist even if 
an F.I.R. is not yet filed. 
An anticipatory bail can be granted even after an F.I.R. is filed so 
long as the applicant has not been arrested. 
In Guruprakash Singh's37 case the Honourable Court directed that 
the provisions of Sec.438 cannot be invoked after the arrest of the 
accused. The grant of “anticipatory bail” to an accused under arrest 
involves contradictions. But after arrest the accused must seek his remedy 
under Sec.437 or Sec.439 of the Code if he wants to be released on bail in 
respect of the offence for which he is arrested. 
Finally, in conclusion of anticipatory bail the researcher is of the 
opinion that this was a proper mechanism of the legislature used for the 
social set up or structure of the society as the main object of the section 
438 was to prevent innocent persons from being unnecessarily harassed 
by being arrested in connection with frivolous cases started by motivated 
persons to achieve their own ends and not for the structural set up of the 
society. 
 
                                              
37  Gurpraksh Singh Sibbia V. State of Punjab AIR 1980 SC 1632.  
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3.4.5. Special powers of High Court or Court of Sessions regarding bail: 
Like any other body with powers with which it handles its 
activities for its formation, court also is a body of such type. When it 
comes to the duties to be executed powers follow immediately to 
implement the same i.e. bail. When an accused person is in custody, the 
court has sweeping powers to impose any condition which it considers 
necessary to release the subject on bail and the same powers are conferred 
to High Court or Court of Sessions regarding bail by Section 439 of 
Cr.P.C.1973 of India and it says that…”High Court  or Court of Sessions 
may direct :- 
That any person accused of an offence and is in custody be released 
on bail and if the offence is of non-bailable nature, may impose any 
condition which it considers to be necessary. 
That any condition imposed by a magistrate when releasing any 
person on bail be set aside or modified. 
From Section 439 of the Code of Criminal Procedure Code wide 
powers are given in the matter of bail. Powers of granting bail may 
exercised as a court of superior jurisdiction, as a trial court, as an 
appellate court or as a court of revision. Powers are also given to cancel 
the bail or to reduce the bail or to refuse bail in proper circumstances. The 
High Court is also empowered to enhance the bail by Sec.482 in the 
matter of bail, but special powers regarding bail have been conferred on 
the High Court and the Court of Sessions under Sec.439 of the Code and 
special powers under Sec.439 inter alia include:- 
Release on bail of any person accused of an offence and is in 
custody. 
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 Imposing of any condition when an offence is of the nature of non-
bailable or under Section 437 of the Code of Cr.P.C. 1973. 
Directing issuing of notice to the public prosecutor of the 
application for bail when the applicant is accused of an offence which is 
triable exclusively by the court of sessions or if not so triable, is 
punishable with imprisonment for life. 
Directing arrest of any person who has been released on bail under 
Chapter XXXIII of the Code and to commit him to custody. 
While Section 439 talks about the special powers conferred on 
court of law in granting bail under certain conditions which it thinks 
necessary (fit) to do so several other sections of Cr.P.C.1973 are not 
exception to the subject of bail and they include Sections 109, 330, 346, 
389, 390, 395, 397 and many more.  When the Code of Criminal 
Procedure was amended by Act, 12 of 1923 High Court was given power 
to issue directions of the nature of a habeas corpus under Sec.491 of 
Cr.P.C. 1872 i.e. old Code, but within its appellate criminal jurisdiction. 
Later on, Section 491 of the old Code was omitted and  under the present 
Code Court has no such powers.  Instead the Constitutional law Act 1950 
has such powers conferred on High Courts to issue directions, orders or 
writs including writs in the nature of habeas corpus, mandamus, 
prohibition, quo- warrant and certiorari  and all the powers are available 
with the High Court throughout the territories in relation to which it 
exercises its jurisdiction. 
 
3.4.5.1. Powers to grant bail to persons apprehending arrest: 
Court has power to grant bail to persons apprehending arrest under 
Sec. 438 (anticipatory bail) as discussed above. 
 144
 
3.4.5.2. Powers as court of appeal to grant bail: 
An appeal lies to the court of sessions in the follo wing matters: 
Against an order under Section 117 of the Criminal Procedure 
Code to give security for keeping the peace for good behaviour. 
Against an order under Sec. 131 refusing to accept or rejecting a 
surety. 
Against a conviction by the Metropolitan Magistrate or an assistant 
sessions judge or magistrate of the First Class or of Second Class or 
against a sentence under Sec. 325 or against an order or sentences passed 
under Sec. 360 by any Magistrate. 
Against any other person convicted at the same trial. 
 
3.4.5.3. Inherent powers of subordinate courts to order suspension of 
any sentence or order.  
High Court has power conferred on it by the Code of Criminal 
Procedure 1973 in Section 482 which it uses to pass orders as may be 
necessary to give effect to any order under the Code or to prevent abuse 
of process of any court or to secure end of justice.  The subordinate courts 
do not possess any such powers, so in ordering suspension of the 
execution of any such sentence or order the subordinate courts have to 
restrict themselves within the four corners of the provisions of section 
397 of the Code as they cannot exercise any power under Section 482. 
 
3.4.6. Bail by the police: 
The police is an important agency of the state to maintain law and 
order within the body politic. In order to carry out this function 
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effectively, law has authorized a police officer to arrest a person under 
certain circumstances and has to satisfy reasonable procedure as laid 
down in the constitutional provisions governing equality and other 
freedoms under Articles 14, 19, 20 and 21.38 These freedoms also confer 
rights to persons so arrested by police on criminal charges to move a bail 
application in the court so that he protects his freedom under the 
constitution as given in the Menaka Gandhi's39 Case. 
While the constitution confers rights on the persons arrested, police 
officer in Ratan Singh's40 case has power to arrest person and provide for 
grant of bail by the same police officer to such person who has been 
arrested under a warrant issued by the court or when even arrest is 
without a warrant and all these powers of arrest have been conferred on 
them by the Code of Criminal Procedure.  However, the real situation as 
it obtains today in the society is simply clear that the police discretion is 
not always being properly exercised in the matter of arrest. The citizens 
are being deprived of their liberty and the police has become a kind of 
terror for the citizens because of their undue harshness with the public in 
general and the suspects in particular. It is a matter of common 
knowledge that in order to extract information from a suspect, the police 
apply third degree method in the course of investigation, in custody to the 
extent that sometimes such an accused person even succumbs to injuries. 
On many occasions departmental inquiries have been conducted, but 
these have been used mainly to cover up the taint. Furthermore, instances 
are known where in order to secure conviction of an accused, the police 
                                              
38  Ramkrishna’s `The Law of Bails (Civil & Criminal)’ 4th Edition 1983 (Book) J.N. Bagga for the 
Law Book Company (Publications) Allahabad Printed at Asras Printers, p. 234. 
39  Maneka Gandhi V. Union of India, AIR, 1978, SC, 597. 
40     Rattan Singh V. State of M.P, AIR, 1959, MP, 216. 
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have concocted the whole prosecution story and have tutored the witness 
to implicate innocent persons. Such police activities once led a High 
Court Judge to form an opinion that police is itself an organization of 
goondas. 
By going through the brief commentary about the 
situations/conditions one will find himself after being arrested by the 
police and when left under their custody forced the Code to spare a 
provision for bail by the police and the Code says that : 
The Code of Criminal Procedure 1973 provides for grant of bail by 
police officer to persons arrested by him under certain circumstances 
under warrant or without warrant, to cognizable as well as non-
cognizable, persons arrested within the view of a police officer as well as 
persons arrested outside the view of a police officer and even to persons 
arrested during the course of investigation. 
 
3.4.6.1.  Police officer is duty bound to inform person arrested of his 
right to bail: 
The Court held in Amin's41 case that, Section 50 of the Code of 
Criminal Procedure 1973 provides that any police officer or other person 
arresting any person without warrant shall forthwith communicate to him 
full particulars of the offence / offences for which he is arrested or other 
grounds for such an arrest. 
At the same time the section provides that where a police officer 
arrests without warrant any person other than the person accused of a 
non-bailable offence, he shall inform the person arrested that he is 
                                              
41 Amin V. State, AIR, 1958, All, 293. 
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entitled to be released on bail and that he may arrange for sureties on his 
behalf. 
The provision of the above section of the Code is mandatory and 
must be strictly complied with.  A citizen’s liberty cannot be curtailed 
except in accordance with the procedure established by law. Even 
communication is orally made and one does not understand it is in 
violation of Section 50 of the Cr.P.C. and hence illegal. 
 
3.4.6.2. Police officer’s duty when person apprehended is discharged. 
In Ajit Kumar's42 Case the Honourable direct that, no person who 
had been arrested by a police officer shall be discharged except on his 
bond or on bail or under the special order of magistrate. Here it means 
that the release is based on other provisions of the code, a person has 
been ordered to be released on his bond or on bail or on his discharge 
under the special order of a magistrate which special order is 
contemplated under Sec.167 of the Code. 
 
3.4.6.3. Persons arrested not to be detained for more than twenty-
four hours: 
Section 57 of the Code of Criminal Procedure 1973 provides that 
no police officer shall detain in custody a person arrested without warrant 
for a longer period than under all the circumstances of the case is 
reasonable and such reasonable period shall not, in the absence of a 
special order of a Magistrate, under Section 157, exceed twenty-four 
hours excluding the time necessary for the journey from the place of 
arrest to the Magistrate’s Court. 
                                              
42 Ajit Kumar Sharma V. State of Assam 1976 Cr.LJ 1303 (Gau).  
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The above provision that the arrested person should within twenty-
four hours be produced before the nearest magistrate is particularly 
desirable in the case of arrest, otherwise than under a warrant issued by 
the Court for it ensures the immediate application of a judicial mind to 
the legal authority of the person making the arrest and the regularity of 
the procedure adopted by him.  The requirement of Article 22(i) of the 
Constitution is that no person who is arrested shall be detained in custody 
without being informed as soon as may be, of the grounds for such arrest 
indicates that the clause really contemplates an arrest without a warrant of 
court because a person arrested under a court’s warrant is made 
acquainted with the grounds of his arrest before the arrest is actually 
effected. The language of Article 22(i)(2) shows that it was designed to 
give protection against the act of the executive or other non-judicial 
authority. 
 
3.4.6.4 Power of police officer to release accused on bail in bailable 
cognizable offence: 
There are certain cognizable offences which are bailable according 
to the first schedule of the Criminal Procedure Code. In such cases an 
unfettered power is given to the police officer warranting such offender to 
release on bail. 
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3.4.6.5 Powers of police officer to release in case of non-bailable 
offences: 
Section 437 of the Criminal Procedure Code 1973 deals the duty or 
powers of police regarding non-bailable offence and the part they have to 
play. Section 437(i) empowers a police officer-in-charge of a Police 
Station to grant bail to a person who has been arrested or detained 
without a warrant and accused of having committed a non-bailable 
offence.  But he has no such powers if he has or appears to have  
reasonable grounds for believing that he has been guilty of an offence 
punishable with death or imprisonment for life. 
 
3.4.7.  Bail by magistrates and courts.  
The Criminal Procedure Code 1973 gives the magistrate and his 
courts wide powers to issue an order for arrest of an offender and to grant 
bail to persons during the stage of investigation by a police officer during 
the trial stage or certain other circumstances and the taking of bail may be 
of several other purposes.  An endeavour is made in this chapter to give 
out the various provisions in the Code which empower a magistrate or a 
court to grant bail an they are : 
The Magistrate’s Court has power to grant bail to persons arrested 
under warrant by the Court. If a warrant was issued by the court and 
arrest was effected then the magistrate has sweeping powers to order for 
bail thereto. 
Also there are cases where the magistrate himself orders for the 
arrest and on the basis of that order an offender is arrested. Hereafter 
considering grounds of the offence and other formalities, the magistrate 
has the power to grant the subject bail. 
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3.4.8. Arrest and bail under special acts: 
At certain times arrests when effected by police by the order of the 
magistrate or acting because of law and order, bail follows in special 
occasions/Acts. In this case, bail is granted to a subject whether the 
offence is cognizable or non-cognizable or whether it is bailable or non-
bailable.  Certain offences punishable with death or imprisonment for life 
or imprisonment for three years and upwards are cognizable and not 
bailable, but all other offences where punishment is less than three years 
or with fine only are non-cognizable and bailable. 
Meanwhile, it may be noted here that in regard to some offences 
under the above special acts the powers of a police officer extend to 
arresting with a warrant and releasing on bail, wherein others the powers 
are limited to arresting and forwarding to a magistrate. It may also be 
noted that under some special Acts offences which are punishable with 
imprisonment for a period of less than three years are made cognizable 
and police officers are empowered to arrest offenders under these Acts 
without warrant and release them on bail and they have sweeping powers 
while doing the arrest of the following offenders when they are at liberty 
to release them on bail as well : 
Arrests under the Air-force Act 1950 (XLV of 1950) and is dealt 
with in Sec.105 and 106. 
Arrest under the Arms Act 1959 (Liv of 1959) Sec.38. 
Arrests under the Army Acts 1950 (XLV of 1950) dealt with in 
Sec.104 and 105. 
Arrests under the Central Excise and Salt Act 1944 (I of 1944) 
Sec.15, 19 and 20 of Cr.P.C.1973. 
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Arrests under the Central Industrial Security Force Act, 1968 dealt 
with in Sec. 11. 
Arrests under the Central Reserve Police Force Act, 1949 also dealt 
with in Sec.15 of the Cr.P.C.1973. 
Arrests under the Children Act 1960 (LX of 1960) Section 13. 
Arrests under the Customs Act 1962 (52 of 1962) also dealt with in Sec. 
104. 
Arrests under the Dangerous Drugs Act 1930 also mentioned in 
Sec. 23 to 29 of the Cr.PC. 
Arrests under Defence and Internal Security of India Rules 1971. 
Arrests under the Dramatic Performances Act 1876 (XLX of 1876) 
also seen in Sec. 8 of Cr.P.C.1973. 
Arrests under the Essential Services Maintenance Act 1981 also 
seen in Sec.10 of the Cr.P.C. Act 1973. 
Arrests under the Indian Explosives Act 1884 (IV of 1884) also 
mentioned in Sec.13 of Cr.P.C. 1973. 
Arrests under the Indian Fisheries Act 1897 (V of 1897) also dealt 
with in Sec.7 of Cr.P.C. 
In Gulam Mohammad's43 case the Honourable Court direct that, a ll 
the arrests which are to be effected by police officers must come under 
offences of special Acts and maybe effected without a warrant and the 
victims may also be bailed out. So any woman in custody of police for 
more than 24 hours that she committed an offence related to the above-
mentioned Acts is in contravention of the Criminal Procedure Code Act 
1973 and hence violation of human rights. 
                                              
43 Gulam Mohammad Azimuddin V. State AIR 1959 SC.  
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3.4.9 Bail under certain acts relating to preventive detentions: 
The detention of a person without trial is a very serious 
encroachment on his personal freedom. The indiscreet use of the act in all 
cases can be deemed only as a misuse of the act itself, intended for 
extraordinary cases in the interest of the nation. The Honourable Court 
Kamal's44 case said that, there should be proximity in point of time to 
provide a national nexus between the incidents relied on and the 
satisfaction arrived at by the authorities concerned.  Hence the 
Honourable Court in Manilal's45 case held that, where there was no 
proximity in point of time between the incidents mentioned in the 
grounds of detention and the actual date of the passing of the order of the 
detention, such an order cannot but be invalid. 
The ordinary criminal process is not to be circumvented or short-
circuited by ready resort to prevent detention, but the possibility of 
launching a criminal prosecution is not an absolute bar to an order of 
preventive detention.  
As detention does not denote any punishment as it is itself not 
imprisonment. The Supreme Court in Thalluvi sambasiva Rao's46 case  
has observed that, the rule laid down is that a prosecution or the absence 
of it is not an absolute bar to an order of preventive detention, the 
authority may prosecute one for violation of offence under Criminal Law, 
then there will be no bar for the state to detain him under a preventive 
detention Act in order to disable him to repeat such offences. What is 
required  is the detaining authority to satisfy the court that it had in mind 
the question of prosecution and that the criminal or culprit is guilty of the 
                                              
44    Kamal V. State of Tamil Nadu AIR 1978 MLW Cr 13  
45    Manilal V. Chief Secretar y to Govt. of Tamil Nadu 1978 MLW  Cr 162 168. 
46   Public Prosecutor, High Court of A.P. Hyderabad V. Thalluvi Sambasiva Rao 1977 AP LJ 466  
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same offence failure of which the person must be accorded all her human 
rights and set free. But if the evidence is there and the same person has 
been detained under preventive detention he/she is at liberty to tender her 
bail application that will set her/him free with sureties and promises and 
other conditions. 
 
3.4.10. Arrest, detention and release under the civil procedure code: 
 The Civil Procedure Code contains provisions which empower the 
court to execute the decree against the judgment debtor by arrest of the 
judgment debtor and detention in the civil prison, and also to release the 
arrested person on furnishing surety when he intends to apply to be 
declared as an insolvent.  There are also provisions which empower the 
court to arrest the defendants, under certain circumstances and to direct 
them to furnish security for their appearance. 
From the Civil Procedure Code point of view, Order 38 contains 
provisions relating to the arrest a defendant at any stage of a suit and the 
release of such person on furnishing security. Sections 51 and 55 and 
Order 21 of the Code contain provisions for arrest and detention of the 
judgment debtor in execution of a decree. 
 
3.4.11. Bail under the writ of Habeas Corpus: 
The writ of habeas corpus is a high prerogative writ for the 
protection of the liberty of the subject. Its origin and history are traced out 
from the Year Book 48 Ed.III, p.22 in England. It was introduced first in 
India in Calcutta (presently known as Kolkata) with the general body of 
English Law. In 1875 the Code of Criminal Procedure X of 1875 was 
enacted and by virtue of sec.148 of the Code, the High Courts were 
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empowered to issue directions of the nature of habeas corpus. The same 
Code was later repeated to be Criminal Procedure Code of 1882 which 
later on came to be 1898’s Criminal Procedure Code and finally Criminal 
Procedure Code Act 1973. 
The Constitution of India Act 1950 contains provisions for the 
protection of individuals against arrest and detention.  Article 32 and 226 
of the constitution confers powers on the Supreme Court and the High 
Court respectively to issue directions or orders or writs, including writs in 
the nature of habeas corpus, mandamus, prohibition, quo-warrants and 
certiorari. 
The Constitution has also said that right to liberty of a person is a 
fundamental human right and not governed nor granted by any statute. It 
cannot be said that society or state grants a man a right of liberty. If he 
has the right to liberty, his liberty can be curtailed only by law in the 
interest of the society. Thus curtailment of this human right is to be 
provided by law, if a person is illegally arrested and detained in the 
absence of any law provided therefore he has got to be released.  
So in a habeas corpus petition where allegations are made that a 
citizen of this country is in illegal custody, it is the duty of the court to 
safeguard the freedom of the citizen which has been guaranteed to him by 
our constitution and to immediately take such action as would ensure that  
no person, however, high or law, acts in contravention of the law or in 
high-handed arbitrary or illegal manner while no doubt it is the duty of 
the court to safeguard against any encroachments on the life and liberty of 
individuals at the same time, it should be recognized that the authorities 
who have the responsibility to discharge this functions vested in them 
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under the law of the country should not be impeded or interfered with or 
without justification.47 
Lastly , it should be noted in summary that the writ of habeas 
corpus is a prerogative writ by which the causes and validity of detention 
of a person are investigated by a summary procedure and if the authority 
having his custody does not satisfy the court that the deprivation of the 
personal liberty is according to the procedure established by law, the 
person is entitled to his liberty.48 
 
3.4.12.  Model forms: 
3.4.12.1  Model Bail Application Form: 
The model form prepared below is when various grounds of bail 
application have been taken care of and the model is meant to serve only 
as a guide to the accused in custody who desperately wants to be bailed 
out.  
 
(ACCUSED IN CUSTODY) 
IN THE COURT OF THE JUDICIAL CITY MAGISTRATRE……… 
 
CRIMINAL CASE NO._______ OF 200___ 
Applicant   :  State of __________ 
VERSUS 
Accused     :  ___________________ 
Offence under Section 304 – A of IPC 
Police Station_____________ 
                                              
47 Chijuge Ram Inspector of Police V. Haji Raj Midha 1972 SCWR 578. 
48 Sapmawia V. Deputy Commissioner Aijal 1971 1 SCJ 561. 
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APPLICATION UNDER SECTION 436 
OF THE CRIMINAL PROCEDURE CODE 1973 
 
The humble application on behalf of Shri ______________ son of 
Shri _________________, resident of _____________________ Police 
Station _______ Dist._______ 
 
RESPECTFULLY SHEWETH: 
That the applicant was arrested by the police of Police Station ______ on 
______________ and sent up for remand to custody in the above case. 
That the applicant is innocent and has not committed the offence 
mentioned above. 
That the offence is bailable and the applicant is prepared to furnish bail. 
 
PRAYER: 
It is, therefore, respectfully prayed that………… 
 
The Honourable  Court be pleased to order the applicant to be 
released on bail pending decision in the above case. 
Place: 
Date:         --------------- 
              Applicant or 
      Counsel for the Applicant 
 
 157
3.5 Safeguards against administrative detention: 
The safeguards against administrative detention mean the security 
or protection of people in detention. The way they are to be treated in the 
context of human rights in as under:   
No person who is arrested shall be detained in Police, Judicial or 
other detaining authorities custody without being informed as soon as 
may be, of the grounds of such arrest nor shall she be denied the right to 
consult and to be defended by a legal practitioner of own choice. 
Every person who is arrested and detained in custody shall be 
required to be produced before the nearest magistrate within a period of 
24 hours of such arrest excluding the time necessary for the journey. 
From the place of arrest to the court of the magistrate and no such person 
shall be detained in custody beyond the said period with the authority of a 
magistrate. 
But the 1 and 2 shall not apply to a person who for the time being 
is on a lien or to any person arrested or detained under any law providing 
for preventive detention. 
No law providing for preventive detention shall authorize the 
detention of a person for a longer period th an three months unless: 
An advisory board consisting of persons who are or have been or 
are qualified to be appointed as Judges of a High Court has reported 
before the  expiration of the said period of three months that there is in its 
opinion sufficient cause for such detention. 
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3.5.1. Such person is detained in accordance with the provisions of any law 
made by Parliament. 
When any person is detained in pursuance of an order made under 
any law providing for preventive detention, the authority making the 
order shall, as soon as may be, communicate to such person the grounds 
on which the order has been made and shall afford him the earliest, 
opportunity of making a repre sentation against the order. 
Authority making above order must not disclose the same to 
anybody as it is against the public interest. 
 
3.5.2.  Parliament may by Law prescribe:- 
There are circumstances under which and the class or classes of 
cases in which a person may be detained for a period longer than three 
months. Under any law providing for preventive detention without 
obtaining the opinion of an Advisory Board in accordance with the 
provisions sub clause (a) of Clause 4. 
The maximum period for which any person may in any class or 
classes of cases be detained under any law providing for preventive 
detention and the procedure to be followed by an Advisory Board in an 
inquiry under sub clause (a) of clause (4). 
 Indian law provides certain rights to the people confined / prisoners 
/ suspects / accused persons while they are in confinement. These rights 
are so fundamental that no one can lawfully violate them. Indian 
Constitution 1950 (Supra), International Covenment on Civil and 
Political Rights (Supra), Criminal Procedure Code 1973, Indian Evidence 
Act 1961, Civil Procedure Code of 1908, various police and prison acts 
and manuals also carry certain rules and regulations of confinement. 
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Article 6 of the International Covenant on civil and political rights 
characterizes  the right to life as “inherent, and the same right to life and 
live a free life is conferred by the constitution in its Art 21. The 44 th 
amendment act of the constitution engrafted an exception that, the 
declaration of emergency by the president, all fundamental rights are 
suspended including moving the court for enforcement of any right, and 
that does not include articles 20 & 21 of the constitution. 
 Moreover, rights and liberties are not absolute, entirely free from 
any restraint, for that would lead to anarchy, and disorder. Man can enjoy 
his rights only in the state where civil and social order exists. He cannot 
enjoy his rights in a state where civil and social order does not exist. He 
cannot enjoy his rights in a condition of anarchy. Thus the possession and 
enjoyment of all rights are subject to reasonable conditions such as public 
health, peace and order, morals of the community, decency and national 
security. Such reasonable grounds of restrictions on individuals 
fundamental rights find a place in almost all the constitutions of the world 
including the constitution of India. 
 Law in all countries including the constitution provide that the 
police and other confining authority shall use force only under certain 
circumstances. This authority is in fact, basic to its role and cannot be 
questioned. It is a part of he work which policemen and other confining 
authorities do under legal mandate. The police have to protect the society 
from the acts of murderers, armed rubbers, habitual criminals , arsonists 
and terrorist and make it a safe place to live in. Thus apprehension of the 
gang of decoits for the arrest of an accused who violently commits a 
crime is a situation which calls for a measure of counter-violence by the 
police to confine a person. But certainly the police or any confining 
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authority has no right to inflict brutality on a helpless person under his 
custody ignoring the law of the land. In a democratic set-up like India, 
people and not the police are the real master as the sovereign power is 
vested in them. The police is simply the agent of the government which is 
ultimately accountable to the people. So the police too is accountable to 
the people for all their acts. The police or any confining authority, like 
any other citizen are subject to the rule of law means that restrains are 
imposed both on the rulers and the ruled. The police is under the law and 
not above the law”, for he who enforces the law must live by the law. The 
police-the enforcer of the law must not be allowed to violate it even to 
apprehend the criminal and secure the conviction. Thus if a policeman or 
any confining authority breaks any law he is liable to prosecution under 
the law. 
 The human rights conscious Indian Supreme in a number of cases 
has not only acknowledged these rights but expanded their scope through 
the process of judicial activism giving new and liberal interpretation in 
very important rulings that took the form of judicial  review of 
confinement by the authority concerned as : 
 While supreme court was reviewing confinement in Gopalan's49 
case got an opportunity of interpreting article 21 of the Indian 
constitution which reads “Inter alia”, that no person shall be deprived of 
his life ,or personal liberty except according to the procedure established 
by law”. Which means that procedure established by law should meet the 
standard of reasonableness under article 19 meaning thereby that 
procedure must be just, fair and reasonable. 
                                              
49 A.K. Gopalam V. State of Madras  AIR  1950   SC 27. 
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 The court still while interpretating article 21 in Maneka Gandhi 's 
case50; held that the procedure for deprivation of life and personal liberty; 
must be “right”, just and “fair”; and not arbitrary, forceful or oppressive. 
The right to life and personal liberty in the opinion of the court in 
“Francis Corlie's case ”51; means the right to live with human dignity 
with all basic necessities like adequate nutrition, clothing, shelter and 
facilities for reading. 
 The presumption of innocence until proved guilty according to law 
is the right of the suspect / accused person. The provisions of the law  
state that no person accused of any offence shall be compelled to be a 
witness against himself. Article 20 (3) means that to confine a person 
with the help of a statement of self – incrimination is against the 
procedure established by law hence unlawful or unconstitutional. 
 In “Gobind Prasad V Stated of West Bengal”52; Supreme Court 
coming into conformity with Art 22(1) of the Indian constitution said that 
any person so arrested and if confined by police or any other detaining or 
confining authority has a right to have the grounds of arrest 
communicated to the person arrested immediately so that he/she can go 
for habeas corpus to obtain freedom as established by law. He/She must 
be told to understand the legality of his arrest or confinement. He/She 
must know the grounds and reasons and facts of the arrest in respect of 
the offence allegedly committed as well as the date, time, place of 
offence.53 
                                              
50  Maneka Gandhi V. Union of India AIR 1978 SC 659 . 
51  Francies corlis Mallin V. The Administrator Union Territory of Delhi AIR 1982 SC 1973.  
52  Gobind Prasad V. State of Bengal 1975 Cr. LJ 1249.  
53  Vikram V. State 1996 Cr LJ 1536, Anoop Kumar Kanta Kanvar V. State AIR 1984 SC 48  
Mushtaque Ahmed V. State of UP AIR  1984 SC. 
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 Also the supreme court while protecting people under any sort of 
confinement in “Sheela Berse”54; directed the magistrate to order for 
medical examination to ascertain whether the victim was subjected to 
physical injury. The court directed that it is the duty of the magistrate to 
inform the arrested person about this right of medical examination in case 
he has any complain of torture or maltreatment in place of confinement. 
 At the same time in “D.J. Vaghela”55; court is of the opinion that 
when judiciary is assigned the task of protecting the basic human right of 
people against violence by the authority and provisions, are made to 
check this custodial violence by the authority in charge of confinement. 
Further slackness or casual approach in such matters by lower courts can 
never be tolerated. To do so would amount to becoming a party to the 
most debased and inhuman form of punishment in the from of torture on 
a person while in confinement. 
 The supreme court in its judicial review of confinement in 
“Gullam Mohammed Azimuddin V. State”56 held that a person arrested 
shall without delay be taken to the magistrate having jurisdiction in the 
case to ascertain the legality of the arrest / confinement. If the person is 
left with the police constable it is a clear violation of human rights of the 
person confined and therefore it is illegal. 
 Another review by the honourable Supreme Court in its defence or 
protection of people in confinement read “Gullam Mohammad 
Azimuddin”57  with “sec 57 of Criminal Procedure Code 1973” along with 
“article 22(2) of the Indian constitution” and interpretated  “sec 167 of 
                                              
54  Sheela Barse V. State of Maharashtra AIR 1983 Cr LJ 642 SC 378. 
55  D.J. Vaghela V. Kanthibhai Jethabhai, 1985 Cr LJ 974 Guj 
56  Bhagwan Singh V. State 1956 Cr. LJ B18 State V. Santokh Sing h AIR 1956 MB 130. 
57  State V Ram Auter Chaudry 1965 Cr LJ 394, Singh V. Manipur Administration AIR 1964 
 Man 39. 
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Criminal Procedure Code 1973” together and ruled in an order that the 
court requires the police or any other authority concerned for the 
confinement to produce the suspect/accused person before the nearest 
magistrate within 24 hours of his arrest and this includes the possible 
travel time from the place of arrest to the magistrates court. Detention 
beyond 24 hours without being produced to and authorized by a 
magistrate is illegal and if one has been kept for more than 24 hours in 
the police / confinement without being produced before the magistrate he 
is entitled to be released forth with. Section 76 of Criminal procedure 
code also was consulted to add to the production without delay as the 
right of the person confined by the judiciary. 
 Another judicial rulings in “Kharkan V State of UP 1964”58; read 
with “sec 300 of Indian procedure code 1973” has reviewed the 
protection and security of the confined person never to be tried twice in 
the same offence. Once the trial is over to try a person for the second time  
in the same offence is a clear violation of the citizen’s constitutional 
rights and therefore illegal. At the same time any person confined for 
having committed an offence in contravention of natural justice must be 
properly –represented by a legal practitioner of his own choice. This right 
must be communicated to the person confined by the arresting authority 
without which there is infringement of the right of the victim. It is very 
clear that a person in custody or confined does not become a non –person, 
but, still a human person. So humanity which still exists in him must be 
respected, as the main reason for confinement is to remove criminality 
not a person. This was the opinion of the Supreme Court in “Sivapada V 
                                              
58 Kharkhan V. State of UP AIR 1964 ALJ 162. 
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The State”59 read with sec 303 of Criminal Procedure Code 1973 which 
said that “It is the right of the person against whom the proceedings are 
instituted to be defended by a legal practitioner of his/her own choice". 
 At the same time Article (22) (1) of the Indian Constitution also 
confers on the confined person the right to consult the legal practitioners 
of his own choice and to be defended by him : “No person who is arrested 
shall…  be denied the right to consult to be defended by a legal 
practitioner of his own  choice'. The International Covenant on Civil and 
Political Rights (Supra) also provides the same right to the accused 
person under Art 14(3) (b). 
 Through in the Indian Constitution there is no specific provision of 
the legal aid the Supreme Court in “Janardhan Reddy”60 read with “sec 
304 of the Criminal procedure code 1973 which directs that the state to 
provide a legal aid to accused in certain cases when accused is 
economically poor together with article 39-A of the constitution of Indian 
which says that the state shall secure that the operation of the legal 
system promotes justice on the basis of equal opportunities and shall in 
particular provide free legal aid by suitable legislation or schemes or in 
any other way to ensure that opportunities for securing justice are not 
denied to any citizen by reason of economic or other disabilities. This 
shows that the state is held directly responsible to provide free legal aid 
by suitable legislation or schemes so that opportunities for securing 
justice are not denied to a citizen on account of his economic or other  
 
 
                                              
59  Sivapada V. The State AIR 1969 C, and Sec. 303 of Cr PC 1973. 
60  Janardhan Reddy V State of Hyderabad AIR 1951 SCC 227. 
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disabilities. Later, the supreme court in “Hoskot”61 held  that the 
procedure which does not make legal services, available to an accused or 
confined person who is too poor to afford a lawyer, who would, therefore 
have to go through the trial without a legal assistance cannot possibly be 
regarded as reasonable, “fair”, “just”  procedure guaranteed under 
Article 21. Court thus spelt the right of free legal aid from the language of 
Art 21 of the constitution of India 1950. Court also relied on the 
judgments of various cases include on the footnotes no. 96 below. 
 When bail may be taken in case of non- bailable offence is another 
review court came up with in “State V Jagjit Singh”62 read with sec 437 
of criminal procedure code 1973, Court said that, any person having 
committed a non – bailable offence and the said accused / suspect is 
under the age of sixteen years or is sick or a women or infirm / unsound 
mind and is just and proper so to do is entitled to be released on bail. Also 
in “P.V. Narshima Rao”63 read with “sec 438 of Criminal Procedure 
Code 1973” code has protected people under any sort of confinement by 
ruling that anticipatory bail for a person apprehending arrest is a right to 
all citizens and that it must be accorded by the state. 
 Finally, Supreme Court in “Mohan Singh”64 read with sec 439, 
court has special powers i.e. high court or sessions regarding bail and any 
person confined may be released on bail by court, if the court feels that it 
                                              
 
 
61  Hoskot M.H. V. State of Maharashtra  1978 SC 1548.,  All India Democratic Women Association 
V. Stae 1978 Cr. LJ Hirananda Ojha V. Emperor I CWN. 983., Rishi Nandan V. State Bihar 1999  
8 SCC 644  Sunil Kumar Ghosh V. Ajit Kumar Das AIR 1969 Cal. 492 . 
62  State V. Jagjit Singh AIR 1962 SC 253 1962,  Ramlal Tewari V. Supharam, BLR 26., State V.Vijay 
Kumar Khajuria AIR 1979 SC. 
63  P.V. Narashima Rao V. State CBI 1997- Cr LJ 961 Delhi., Gurbhakshi Singh V. State of Punjab 
AIR 1980, Balchand Jain V. State of MP AIR 1977 SC 366 . 
64  Mohan Singh V. Union Territory Chandigarh AIR 1978  SC 1095,  Kalu V. State of Rajasthan 
1984 Crimes 129 Raj. 
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is just and proper so to do whether there is bailable or non-bailable 
offence. 
 
3.5.3.  Conclusion 
 However, inspite of this judicial review of the confinement and its 
rulings for the safety protection and security by the apex court, the police 
or authorities concern with confinement still violates and do not adhere to 
the principles enumerated in the statutes i.e. constitution, criminal 
procedure code, Civil procedure code, evidence Act, Indian Panel Code 
Police Manual, jail / prison manuals and finally international covenants 
on civil & political rights. Instead there is unnecessary restrains of people 
confined, accused/suspect they are not informed grounds of their arrest, 
they are not examined by medical practitioners, they arrested without 
warrants those arrested are not taken to the magistrate, they are detained 
in police station or places of confinement for more than 24 hours from 
time of arrest without being produced before the nearest magistrate, they 
are not brought to court without delay, accused / suspect are tried twice in 
the same offence, they are not defended by lawyer of their own choice or 
not defended properly and finally free legal aid is a dream to the poor and 
needy. 
 So because of the above ramped violation of rights of the confined 
person and in the presence of the above mentioned  judicial rulings plus 
the existence of the above mentioned provisional statutes the present 
study conducted will try to connect the lost wire to keep things live to 
function normal. 
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CHAPTER-4   
HUMAN RIGHTS OF UNDERTRIAL  
WOMEN IN CUSTODY 
 
4.  Introduction 
  Under-trial women are given more attention and treated much 
better than the convicts and hence, they are permitted to have their own 
clothes, to get food and other requirements from their own sources and 
are entitled to be permitted to approach these sources at reasonable hours 
and if such prisoners are unable to arrange them, the same will be 
supplied by the jail authorities or by the prison machinery. 
The persons arrested and/or imprisoned by reason of  criminal 
charges against them and who are detained either in police custody or in 
judicial custody but have not been guaranteed bail , will be herein after 
referred to as "untried prisoners" in this rules: 
Prior to the conviction, the prisoners are presumed to be innocent 
and shall be treated as such. 
In D.K. Basu's Case1, Supreme Court while interpreting the Prison 
Manuals Act2 held that, Without prejudice to legal rules and for the 
protection of individual’s life and personal liberty or prescribing the 
procedure to be observed in respect of under-trial prisoner, these 
prisoners shall be benefited by a special regime which is described in the 
following rules in its essential requirements only. 
Undertrial prisoners shall be kept separate from convicted 
prisoners. 
                                              
1  D.K. Basu v. State of West Bengal AIR 1997 SC 610 . 
2  The Prisons Act 1984, (Act IX of 1894).  
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Young undertrial prisoners shall be kept separate from adults and 
shall in principle be detained in separate institution. 
Women undertrials shall be kept segregated from men 
Undertrial prisoners shall sleep singly in separate rooms, with the 
reservation of different local custom in respect of the climate. 
Within the limits compatible with the good order of the institution, 
undertrial prisoners may, if they so desire, have their food procured at 
their own expenses from outside through their family or friends or with 
the help of administration. Otherwise the administration shall provide 
them food. 
An undertrial prisoner (woman) shall be allowed to wear her own 
clothes, provided the same are clean and suitable. 
If she wears prison dress, it shall be different from those supplied 
to convicted prisoners. 
According to Punjab Police Rules3 an undertrial prisoner shall be 
allowed to procure at her own expense or at the expense of a third party 
such books, newspapers, writing materials and other means of occupation 
as are compatible with other interests of the administration of justice and 
the security and good order of the institution. 
According to the UN Standard Minimum Rules adopted August 30, 
1955 by the United Nations Congress  on the prevention of crime and the 
treatment of offenders untried people in custody have always been 
offered opportunity to work but shall not been required to work if they 
chooses to work they shall be paid for it.4     
                                              
3  Punjab Police Rules, 1934, Sec. 26.27 (I). 
4 UN Standard Minimum Rules for the treatment of prisoners adopted August 30, 1955 by the First 
United Nations Congress on the Prevention of Crime and the Treatment of Offenders, UN Doc. 
A/CONF/611, Part-II, A, Point 89.    
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An undertrial prisoner shall be allowed to be visited and treated by 
her own doctor or dentist if there is reasonable ground for her application 
and she is able to pay any expenses incurred. 
An undertrial prisoner shall be allowed to inform immediately her 
family members of her detention and shall be given all reasonable 
facilities for communicating with her family members and friends and for 
receiving visits from them, subject only to restrictions and supervision as 
are necessary in the interests of the administration of justice and of the 
security and good order of the institution. 
For the purpose of women's defense, Supreme Court in francies 
Coralie's5 case held that an undertrial prisoner shall be  informed about 
free legal aid and allowed to apply for free legal aid where such aid is 
available and to receive visits from her legal advisor in connection with 
her defense and to prepare and handover to her confidential instructions. 
For this purpose she shall, if so desired, be supplied with writing 
materials. The interviews between the prisoner and her legal advisor may 
be arranged within sight but not within the hearing of a police or 
institution official.  
 Indian law provides certain rights to the accused or people in pre-
trial detentions, while they are in the custody of police. These rights are 
so fundamentals that no one can lawfully violate them. Unlike the 
International Covenant on Civil and Political Rights, the Indian 
Institution does not specifically provide any right against custodial 
torture. However certain fundamental rights enumerated in part –III of the 
constitution are also available to them. These rights are mainly contained 
in articles 14,15, 19,20,21, 22, 32, and 226 of the constitution. Besides, 
these constitutional rights they enjoy certain other legal rights under the 
                                              
5  Francies Coralie Mullin v. The Administration Union Territories of  Delhi  AIR 1981  SC 746. 
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Indian Penal Code 1860, Criminal Procedure Code 1973 in section 49, 
and the Indian Evidence Act 1861 and Civil Procedure Code 1908. 
Various police manuals and prison manuals (Acts),  also lay down certain 
rules and regulations against custodial torture. The Human Rights 
together with Indian Supreme Court in a number of cases has not only 
acknowledged these rights but also expanded their scope through the 
process of judicial activism giving new and liberal interpretation. 
The above mentioned rights may be  discussed   as under :   
 
4.1 Right to life : 
 One of the most basic and fundamental rights of the suspect / 
accused persons is the right to life. This is the basis of all human rights  
and the sanctum of the constitutional temple. If there were no right to life, 
there would be no point in having the other rights. Article 6 of the 
International Covenant on Civil and Political Rights characterizes the 
right to life as “inherent” emphasis its primary. Right to life is conferred 
by the constitution under Art 21. Before  the enactment of the 44th 
Amendment Act of 1978 right to life was derogative and state of 
emergence in the state means articles 21 is also suspended during 
presidential  rule and no one was to move the court for the above. But the 
amendment of 44th the declaration of state of emergence now does not 
affect article 20 & 21 of the constitution. The result is right to life is made 
non-derogable. The article says that : “no person shall be deprived of his 
life or personal liberty except  according  to the procedure established by 
law”. 
 This article lays down that a person can be deprived of his life or 
personal liberty under a law enacted by the competent authority laying 
down a specific procedure for such deprivation. The phrasae procedure 
established by law means a “fair and reasonable procedure” The 
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procedure established by law supreme court in Maneka Gandhi6 
interpreted article 21 to mean “right”  “just” and “fair”  and not 
“arbitrary”, forceful  or oppressive. 
 The term life in article 21 in Kharak Singh7 supreme court said is 
right of the possession of each organ of the body and protects all organs 
of the body. The right to life means rights to live with human dignity 
which includes basic necessities, like water, adequate nutrition, clothing, 
shelter, and facilities for reading expanding the scope of this right, the 
apex court has elevated immunity from torture to the status of 
fundamental right under article 21 though not specifically enumerated8 as 
fundamental right under the constitution. 
 Indian Penal Court lays down that the third degree treatment or 
torture which causes hurt to any person who is in custody is an offence 
punishable with 10 years of imprisonment. Custodial torture is also a 
legal offence under the Indian Penal Code, Criminal Procedure Code and 
Code of Conduct of Police.9 Death due to torture in custody is murder 
under the Indian penal code for which the maximum penalty is death 
sentence. Section 29 of the Police Act 1981 also lays down that torture in 
custody is a punishable offence.10 In addition, various police acts at the 
state level prescribe the custodial torture and direct the Station House 
Officer (SHO) or police “Choki”-in-charge to keep the suspects safe from 
any physical assault while in the police custody11. 
 
                                              
6  Maneka Gandhi V. Union of India AIR 1978 SC 659, A.K. Gopalan V. State of Madras AIR, 1950 
SC 27. 
7  Kharak Singh V. State of UP AIR 1978 SC 1259  
8  Supra No. 4. 
9  Sec 330-331 of The Indian Penal Code 1860. 
10  R.B. Sethi, The Police Acts  83 1959. 
11  Bombay Police Act 1951 SC 66(b) and (C) Calcutta Police Act, 1866 SC 10A. 
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4.2 Right to be informed of grounds for arrest: 
 It is also every important right of the accused person guaranteed 
under the International Covenant on civil and political rights12. Under the 
Indian constitution arrested person whether arrested  with warrant or not 
has the right to be informed of the ground of his arrest and the arresting 
authority is duty bound to communicate at its earliest, the grounds of such 
arrest to him. This right is laid down under article 22(1) of the 
constitution which reads, “inter alia , “No person who is arrested shall be 
detained in custody without being informed as soon as may be of the 
grounds of such arrest”. 
 Supreme Court held that sufficient particulars must be furnished to 
enable the arrested person to understand why he has been arrested. 
Simila rly the words “as soon as may be” means as early as is reasonable 
in a particular case. Time may not be specified but during proceedings for 
habeas corpus courts inquire whether arresting authority has informed 
him on grounds of arrest. If he has not been informed and reasonable time 
has passed court will order for his immediate release. 
 The right gives the arrested person an opportunity to apply for bail 
or file a writ petition for his release or to prepare any other defence in 
time. 
 
4.3.  Right to be produced before the magistrate within 24 hours of arrest:  
 This is also a very important and valuable right of the arrested 
person constitutionally guaranteed under article 22(2) of the Constitution 
of India. 
 Section 57 along with section 167 of the Criminal Procedure Code 
1973 also require the police to produce the suspect / accused person 
                                              
12  Article 14 (3) (a) of (ICCPR) (International Covenant on Civil and Political Rights 1976) 
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before the nearest magistrate within 24 hours of his arrest. The magistrate 
can either order the release on bail or remand to the police custody to 
facilitate the further investigation of the case. The maximum period for 
police remand is fifteen days. 
 Thus every arrested person must be produced before the nearest 
magistrate within 24 hours of his arrest and he must not be detained in 
custody beyond 24 hours without the permission of magistrate. Detention 
beyond 24 hours without being produced before the magistrate is illegal 
and he will be released forth with. 
 The purpose of this provision is to get the legality of the arrest and 
detention judiciary examined without unnecessary delay and to put a limit 
on the police power to arrest. This right of the accused person 
constitutionally guaranteed is inviolable by ordinary legislation. While 
ordering the release the magistrate must see whether person produced 
before him was arrested in accordance with law. The magistrate while 
exercising his judicial discretion,  should ascertain from the accused 
whether he was kept in custody for more than 24 hours or not and 
whether he had been tortured by police or not. If the accused was tortured 
the magistrate must refuse to send him to police remand and send him to 
judicial remand.  
 
4.4  Right to be segregated from convicted   prisoners  
In the Prisons Manual Act13 women in custody, being the weaker 
section of the society, have been protected by law that they have to be 
separated from men who may exploit them or abuse them morally. In a 
prison where there are female as well as male prisoners, the female 
prisoners shall be imprisoned in separate buildings or separate parts of the 
                                              
13  Supra  2, Art. 28. 
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same building so as to prevent their seeing or conversing or holding any 
intercourse with male prisoners. 
In Sunil Batra's14 case the Supreme Court (Apex Court) while 
interpreting Art 19 and 21 of the Indian Constitution  said that, Under 
trial criminal prisoners shall be kept separate from convicted criminal 
prisoners and also civil prisoners shall be segregated from criminal 
prisoners. 
After segregating them, it is now easy to administer them after 
being arrested by lady police constable. Only lady police constable are 
allowed to safeguard them by being their jailers. They work and give 
security and protection to women prisoners so that they are not tortured, 
raped or led to death in custodies. 
It is the right of women in custody to be given their own latrines, 
bathrooms and women jailers, so as to minimise harassment, teasing, 
abusing, and other inhuman treatments. 
In Sunil Batra (II)'s15 case the Court said that, putting men and 
women together in custody is the rejoice of men and the grief of women, 
as they are the weaker section  of the society. One can't put men and 
women together in any custody whether it is in police custody or judicial 
custody and then preach for human rights in the society or claim that all 
the citizens or individuals  are accorded their fundamental rights. Ours is 
a male dominated society and all the powers and strengths are with men 
and a women is a nothing before any men in strength or physical strength 
so the women need the protection of law and in custody as  they are to be 
segregated to avoid too much embarrassments and disrespect. Art.3 of the 
Chapter of United Nation UDHR reads as under : "All appropriate 
measures shall be taken to educate public opinion and to direct national 
                                              
14  Sunil Batra 1  v. Delhi Administration AIR 1978 SC 1678. 
15  Sunil Batra II  v. Delhi Administration AIR 1980 SC 1579.  
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aspirations towards the eradication of prejudice and the abolition of 
customary and all other practices which are based on the idea of the 
inferiority of women.” 
The inferiority is clearly evident   in the custody where men and 
women are kept together without segregation. 
The different categories of prisoners shall be kept in separate 
institutions or parts of institutions taking into account their sex, age, 
criminal record, the legal reason for their detention and the necessities of 
their treatment. Thus - 
Men and women should, as far as possible be detained in separate 
institutions; in an institution which receives both men and women, the 
whole of the premises allocated to women shall be entirely separate. 
Untried prisoners should be kept separate from convicted prisoners; 
The persons imprisoned for debt and other civil prisoners should be 
kept separate from persons imprisoned by reason of criminal offence. 
Young prisoners should be kept separate from adults. 
 
4.5. Right to speedy trial for women in custody 
Be it in police custody or judicial custody, women have their 
fundamental right guaranteed under the Constitution of India in its 
Preamble that the accused under police custody or judicial custody  must 
be tried or be produced before the Judicial Magistrate within 24 hours of 
her arrest. Time taken for the journey from the place of arrest to the court 
of magistrate is included. 
There is an English saying which says that "Justice delayed is 
justice denied," though there are no specific provisions in the Indian 
Constitution specifying speedy trial, it does not mean that this right 
should be snatched from women in custody. Supreme Court in Menaka 
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Gandhi's16 case the Supreme has held that Article 21 of the Constitution 
confers this right on the accused silently. The Court said that the 
procedure which does not ensure a reasonably speed trial cannot be 
regarded as a "fair and reasonable procedure".  
Even if the above articles are provided in support of speedy trial,  
humanity must prevail to ensure the good running of the society. 
Whenever one has been arrested one must be produced before the 
magistrate within 24 hours of her arrest to accord such individual her 
Human Rights. 
The right to public and speedy trial is important to an accused in a 
way that if she is a lady, there will be no time for torture, rape, tease, 
molest action or even abuse because the formalities will be followed after 
putting her name in the diary and all other details sent to the magistrate 
and the process of either sending her to police or judicial remand or bail  
out will start and the police or any other detaining authority will not have 
time for doing what they would wish to do. 
 
4.6 Right to fair trial of women in custody 
When we talk of fair trial many things crop up in our mind. The 
fair trial of an accused means the trial in accordance with humanity. 
Human dignity must be accorded to the accused. The trial of an 
individual accused (women) in custody under the police or judicial must 
be started even from the time of her arrest. One must not be implicated in 
order to justify an arrest and during the process of arrest they must handle 
the lady accused with care and respect by using only lady police officer to 
search, seize and to do the arrest. 
                                              
16   Maneka Gandhi v. Union of India AIR 1978 SC 597 Hussainara Khatoon v. Home Secretary State 
of Bihar AIR 1981 SC 917.  
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While she is in the lock-up of police custody, she must be under 
the security (custody) of women police officer to accord her fair and 
decent treatment by way of comfort, medical attention etc. so that her 
humanity is not degraded or offended. The detention must not be 
unlawful but should be lawful and she must be produced before the 
magistrate within 24 hours of her arrest. This includes the time necessary 
for traveling to the court of magistrate. All the above procedures must be 
as established by law. here again speedy trial  comes to picture without 
which fair trial will have no meaning. 
Thus, the woman in custody must be informed according to the 
provisions about her rights, be allowed to inform the family members or 
her relatives or friends about her arrest and the place where she is kept. 
Finally she must be allowed to seek the advice or be represented by a 
lawyer or legal practitioner of her own choice or if she is poor the 
government must provide, as it is her right, a legal aid as mentioned in the 
fundamental rights of the Indian Constitution. 
Before the magistrate and during the period of remand either in 
police or judicial custody, all the facilities which are necessary for her 
comfort must be made available to her and acts like torture, rape or 
beating, abusing or teasing must be ruled out by the magistrate, it should 
be ensured that all the facilities like good water, food, bathrooms toilets 
and other recreational facilities are made available.  
So the fair trial means a trial as per the procedure established by 
law in the Constitution, the Cr.P.C. Law, the UDHR, NHRC. Even the 
opinion of NGOs must be trusted while deciding the fair trial of any 
accused. While talking of fair trial there must be no discrimination 
against citizen on grounds only of religion, race, caste, sex, place of birth 
or any only them as provided under Article 15 of the Constitution of 
India. So while undertaking a trial one must be equally fair to all citizens 
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regardless as to which religion, sex, race or caste you belong to.  All are 
equally protected by the law and all are equal before the law. A human 
being is a human being, and must be treated with humanity. 
 
4.7.  Right to legal aid 
Article 22 (1) of the Constitution of India also confers on the 
arrested person the right to consult the legal practitioner of his own 
choice and to be defended by him. “No person who is arrested shall ….. 
be denied the right to consult and to be defended by legal practitioner of 
his own choice.” The International Covenant on Civil and Political Rights 
also provides the same right to the accused person under article 14(3) (b). 
This rights begins as soon as he/she is taken into police custody in 
relation to criminal or quasi – criminal proceedings. Later, the Supreme 
Court in one of its rulings extended the operation of this right” to any 
accused person under circumstances which make it necessary for him 
have a lawyer by his side. 
 But in the Indian Constitution, there is no specific provisions that 
provides the right to free legal aid to the accused person. In “Janardhan 
Reddy”17 the Supreme Court specifically held that article 22(1) of the 
constitution does not provide the accused person, the right to the services 
of free legal aid (practitioner) at the state cost. There is of course a 
directive principles of state policy contained in article 39-A which 
requires the state to provide free legal aid by suitable legislation or 
schemes so that opportunities for securing justice are not denied to a 
citizen on account of his economic or other disabilities. 
 The supreme court in “Hoskot”,18 and “Hussainara Khatoon”19 
and in its interpretation of article 21 held that, a procedure which does not 
                                              
17 Janardhan Reddy V. State of Hyderabad AIR 1951 SC 227. 
18 M.H. Hosket V. State of Maharashtra AIR 1978 SC 1548. 
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make legal services available to an accused person who is too poor to 
afford a lawyer and who would therefore, have to go through the trial 
without a legal assistance  cannot possibly be regarded as reasonably 
“fair”  and “just” procedure guaranteed under article 21. The court spelt 
out the necessity to the free legal aid as a right to the poor accused person 
from the language of Article 21. 
 However, inspite of the directive principle of Art. 39-A spelt out in 
the language of artic le 21 to be fundamental right of the accused as the 
rulings of the apex court, the police usually refuse to allow a lawyer to 
meet and interview the accused person in custody unless the court 
intervene on his behalf. 
 
4.7.1. Procedure Established by Law, Supreme Court said that it is to be fair 
and just and reasonable and merely  not a semblance of arbitrary 
procedure, that the  principle of natural  justice is also included in Article 
21. Hence, if it is not fair i.e. arbitrary and forceful action state is 
responsible. 
Right to a free legal aid service is an essential ingradient of fair and 
reasonable procedure as implied in the right of personal liberty contained 
in Art.21 of the Indian Constitution. In judicial administrative cases free 
legal aid in terms of lawyer's fee, court fee and cost of preparation of 
paper work is provided to poor classes, women and children. The poor 
classes here indicate the downtrodden and destitute. Though desirable 
equality does not exist in the society and people who are not having 
muscles and manpower bear the brunt of this inequality. In a complex, 
cumbersome and a costly system of administration of justice, one is 
privileged and the other is not. 
                                                                                                                                   
19 Hussainara Khatoon V. Home Secretary State of Bihar AIR 1979 SC 1819. 
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Legal aid lifts the deprived and the destitute to make her stand 
equal to her adversary one with money and muscled. 
Legal aid, as it stands in the center surrounded by the weak and the 
meek, the deprived and destitute and the depressed and oppressed, the 
need for legal aid in developing societies sounds more imperative Indian 
society is finding a place in this category and being rich in divisions of 
classes, castes, culture and geography, the need for legal aid in it gains an 
added importance. 
So long as poverty exists in the society, legal aid will be necessary 
if the human right to equality has any meaning. In any democratic set up 
it is essential that all sections of the society get economic, political and 
social justice along with equality of status and opportunities as embodied 
in the Constitution of India in its fundamental rights to citizens. 
The Supreme Court also in S. Bhowmick's20 case said that, The 
obligation of the state to provide for 'free legal service' to a person cannot 
be done away with by saying that it is unable to provide the same due to 
financial and/or administrative reasons. It is also the duty of the court to 
see and inform the accused that she has a right to legal service even if she 
does not ask for the same. 
Though Art. 21 of the Indian Constitution does not mention right to 
free legal aid, the Court's in India have interpreted it by the help of is very 
wordings that "No person shall be deprived of his life or personal liberty 
except according to the procedure established by law. Meaning thereby 
that the Constitution has not been left out to act as a shed to its citizens, in 
that it gives citizens including those accused a right to seek remedy and 
monetary compensation for any acts of executives. 
                                              
20 Superintendent of Legal Affairs  W.B. V. Bhowmick AIR 1981 SC 917. 
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If a person accused is poor and deprived and is accused in a 
criminal trial, to help her maintain the status on a firm footing, legal aid is 
extended as a social help not only on delivery of justice but its visible 
appearance as well. Taking support and strength from both the model and 
the judicial activism, Indian society has spelt the reality of poverty and 
the legal aid concept to be of big importance. Thus the crucial aspect of 
and factors behind legal aid are:  
(i)  A large scale literacy including legal literacy of the masses. 
(ii)  Liberal and extensive provisions of free legal aid to cater to the 
needs of multiple  legal problems, arising out of large scale 
distinctions changing social economic in the Indian society. 
(iii)  A solaced and conciliatory dealing in litigation, possible from a 
larger handling at the Panchayat (Verdict of the village of the 
village clan elders) level.  
(iv)  Legal aid sufficient in monetary content and capable of satisfying 
the beneficiary that they stand on the same level of his richness. 
(v)  Low caste, weaker sex and the deprived need to be granted legal 
aid. 
(vi)  Funds should not come from the state only but also from other well 
off people in the society. 
(vii)  Legal aid should be made available to deserving people to create 
equality. 
(viii)  Benefit will include all the expenses and the beneficiary will have a 
choice in counsel selection and have direct dealing with him. 
(ix)  Legal aid administration should be independent of Government 
control, but it should provide services in their hierarchical inter-
connections throughout the country. 
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(x)  Voluntarily organized programs should be encouraged and 
associated with the legal aid programs. The law teachers and 
students should also be active players in this movement. 
(xi)  Legal aid should be instrumental in accomplishing equality in 
society and ensure justice in every walk of its life. 
(xii) Finally, the constitution has imposed Art.32 or 226 of the 
Constitution that if the above said legal aid is not extended to the 
subject in question then she has to seek remedy or order under 
sec.32 or 226 which will authorize for the same.21,22 
 
4.8   Right to bail of women in custody 
Immediately after an accused has been arrested Art.22 of the Indian 
Constitution swings into action to liberate the individual victim and on 
the process of administering Art.22 to the individual all her rights are on 
safe side or all her human rights are taken into consideration. Art.22 
states that - (1) No person who is arrested shall be detained in custody 
without being told or informed as soon as may be the ground for such 
arrest nor shall she be denied the rights to consult and to be defended by a 
legal practitioner of his choice being the process of bailing the victim out. 
(2) Every person who is arrested and detained in custody shall be 
produced before the nearest magistrate within a period of twenty four 
hours of such arrest including the time necessary for the journey from the 
place of arrest to the court of the magistrate. 
From Art. 22 of the Indian Constitution we have seen that even the 
Constitution of India 1950 did not forget to accord or extend its humanity 
to the citizens (individuals) during its promulgation. So the right to be 
                                              
21  Article 226 of Indian Constitution rights to move the high court for writs. 
22  Articles 32 of Indian Constitution rights to move the supreme court for writs.  See also Sec. 304 of 
Cr PC 1973. 
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bailed out from the police or judicial custody, is a women's her 
fundamental right if it is bailable offence and the law is adhered to. 
The aim of provision of bail is to restore the individual to his life 
and liberty pending adjudication of his guilt by the court. It protects 
unconvicted persons from the hazards of incarceration by granting them 
the presumption of innocence. 
The Supreme Court in Babu Singh's23 case has debated and held 
that bail is a right, a fundamental right which should be informed to the 
arrested person and the same should be granted without imposing 
unreasonable conditions. The information that should be given to the 
accused must be communicated properly and in a language she can 
understand and conclude that hers is a bailable offence. She will be 
allowed to inform her family members or relatives or friends that she has 
committed a bailable offence so that they can arrange a lawyer or the 
government can arrange a legal practitioner for her and start the process 
of gaining her freedom once against. 
                                                                                                                                   
 
23 Babu Singh v. State of Uttar Pradesh  1978 2 SCR 777.  
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CHAPTER-5 
REQUIREMENTS OF WOMEN INMATES 
 
5. Introduction: 
 For the better life and safety of women inmates, or women in 
custody, this Chapter brings out clear guidelines on the issues and 
requirements of Women in Custody. A woman is physically a very weak 
person and as such when she is in the custody of (Judicial, police care 
homes or under any other detaining authorities), at any time, she can be 
subjected to or can be a victim of rape, torture, assault, harassment, 
abuse, molesting, and sometimes beaten to death. For this reason only the 
government of India, through its judicial systems functioning in its 
interpretation of the Constitution 1950, or Criminal Procedure Code 
1973, or “Civil Procedure Code” (C.P.C) and the Penal code of India 
(IPC) 1860 not forgetting the police force Army  RPF and above all the 
social organizations both local, national and international i.e. UN bodies 
have given minimum conditional requirements as to how the jailed 
persons or persons in custody (women) should be handled. The 
conditional requirements to be followed by the authorities concerned i.e., 
police judicial, police care homes and other detaining authority – while 
doing the arrest and keeping a woman in custody are divided  and 
discussed as under :  
 
5.1 The primary need of Inmates: 
Human beings continue to have their dignity, self respect and 
human rights even while they are under detention or imprisonment. They 
should not be subjected to torture, cruel or degrading treatment or 
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punishment. Even those facing death penalty have their basic rights. In 
India our prisons are overcrowded and the conditions are appealing. 
Many committees have gone into the need for reforms in the conditions 
prevalent in our prisons i.e. 
· All India Jail Manual Committee 1957-1959. 
· Justice Mulla All India Committee on Jail Reforms 1980-83. 
· National Expert Committee on women prisoners under the 
Chairmanship of Justice V.R.Krishna Iyer 1987. 
· Report of R. K. Kapur Committee on Prison Administration 1987. 
It is shocking to know that prisons are still governed by the Indian 
Prisons Act of 1894. The National Human Rights Committee is 
bestowing a great deal of time and attention to the reforms in prisons. The 
National Commission of Human Rights and United Nation have 
prescribed the following standards for the treatment of prisoners: 
 
5.1.1  A Body of Principles for the protection of all persons under any form 
of custody. 
 
5.1.1. (a)  Scope of the Body of Principles: 
These principles apply to the protection of all persons under any 
form of detention or imprisonment. Where anyone has been arrested, 
he/she needs a body outside the police and judiciary to take care of 
his/her human rights. 
 
5.1.2 Use of the terms: 
The terms as used in the study research for the purpose of the Body 
of the principles are as follows: 
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(a) "Arrest" means the act of apprehending a person for the alleged 
commission of an offence by the action of an authority. 
(b) "Detained Person" means any person deprived of personal liberty 
except as a result of conviction for an offence. 
(c) "Imprisoned Person"  means any person deprived of personal 
liberty as a result of conviction for an offence. 
(d) "Detention" the condition of detained person as one who has been 
deprived of his liberty. 
(e) "Imprisonment" means the condition of a person who has been 
deprived of his liberty as a result of conviction for an offence. 
The principles applicable to the protection of all persons under any 
form of detention are as follows: 
 
5.1.3. Principle 1: 
The first principle which comes into picture for the protection of a 
convicted person in jails is: 
All persons under any form of detention or imprisonment shall be 
treated in a humane manner and with respect for the inherent dignity of 
the human person. 
According to the National Human Right Commission when one has 
been jailed or convicted or imprisoned, he/she must be accorded with all 
humanly behaviour because such person still remains to be a human 
being even one who is facing death penalty. 
 
5.1.4. Principle 2: 
An accused person who is to be arrested must be treated like a 
human being during the time of arrest and one must not go in 
contravention to the Constitution of India Art.20 which protects him/her. 
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"No one shall be deprived of her life and personal liberty except through 
the procedure established by law" 
 At the same time the National Human Rights Commission has 
stated that, arrest, detention, or imprisonment shall only be carried out 
strictly in accordance with the provisions of the law and by competent 
official or persons authorized for that purpose. 
 
5.1.5. Principle 3: 
All laws of a state do recognize the human rights principals the 
way they are and there shall be no restrictions that are never recognized. 
 
5.1.6. Principle 4: 
The judicial machinery has all the powers to keep a watch on all 
measures affecting human rights of persons. Any law or any measure that 
affects the human rights negatively will be thwarted forthwith and there 
will be no impunity on detenues. This principle reads as follows: 
……Any form of detention or imprisonment and all measures affecting 
the human right of a person under any form of detention or imprisonment 
shall be ordered by or subject to the effective control of, a judicial or 
other authority. 
 
5.1.7. Principle 5: 
It is a primary need for women in custody not to be discriminate by 
the State or within the territory of the State on the ground of race, where 
she comes from, colour i.e. skin colour white or black. It must be 
considered that women are always weaker physically in a male dominated 
society, religion, that she belongs to the minority community, political 
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that she belongs to their political party, national ethnic or social origin, 
property, birth or other status. 
No person under any form of detention or imprisonment shall be 
subjected to torture or to cruel, inhuman or degrading treatment or 
punishment as given in principle 6 of NHRC. 
Principle 8 of Human Rights Acts provides that a person under 
detention shall be subject to the treatment appropriate to his/her 
unconvicted status. He should be separated from imprisoned persons. 
The authorities executing the arrest shall act within the ambits of 
the law subject to judicial inquiry and shall not take law in their hands. 
Another primary need of the prisoners is that when a person is 
arrested, Sec.22 of Indian Constitution provides him certain fundamental 
rights that he/she should be informed of the grounds or reasons for arrest 
and during the pendency of the proceedings be informed of any charges 
against her. 
Yet another primary need is that the person should not be kept in 
detention without being given opportunity to be heard by a judicial or 
other authority because she has her right of self defense and a right of 
being assisted by counsel as prescribed by law. 
It is again a primary need of an accused to be informed of the 
reasons or grounds of arrest, record time of arrest, identity of law 
enforcement official and place of custody. Such records should be 
communicated to her or to her counsel, if any, in the form prescribed by 
law. 
It is also primary need of a detainue who does not understand the 
language used by authorities responsible of his arrest, detention or 
imprisonment, to receive promptly, necessary information in a language 
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which he understands as referred in principle 10, principle 11 (Para 2) 
and  principle 12 (Para 1). 
A detained or imprisoned person has a primary need of meeting the 
members of his family and correspond with him or her and if possible be 
kept near his residence and it is against law to use the influence of 
detention to force her to confess. 
There shall be with or without her consent no medical experiment 
on the detained person. 
There shall be regular medical examination as part of her primary 
need regularly after her admission to the detention place. The name of the 
physician and the results are required to be duly recorded. 
There shall be regular visits to the place of detention by qualified 
and experienced doctors other than persons in charge of the detention. 
Whenever death or disappearance of prisoner or detained person 
occurs, an inquiry into the cause of death or disappearance shall be held 
by judicial or other authority either on his own motion or that from. 
A detained person shall be presumed innocent till proved guilty 
according to law and no implication shall be entertained. 
 A person who is detained on criminal charges, shall be released 
after trial within a short time.1 
 
5.2 Secondary Conditional Requirements for Women in custody : 
These requirements are divided as under:  
 
5.2.1. Right to Human Dignity: 
 When a woman has been arrested and detained or imprisoned, she 
needs assurance of her human dignity. The human right has accorded her 
                                              
1 Principles as embodied in the National Human Rights Commission, 1993.  
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all the rights of human dignity plus the Constitution of India, 1950 which 
in its fundamental rights has not forgotten women, who are detained, to 
accord them their human dignity. The Indian Constitution in its 
fundamental rights has stated that the state shall not deny to any person 
equality before the law and the equal protection of the law and women 
are well represented here in Article 14.2  At the same time, Article 15 has 
stated that the state shall not discriminate against any citizen on the 
grounds only of religion, race, sex, place of birth and women in custody 
are covered here very well. Article 15(3) gives women a special provision 
as it says that nothing can prevent the state from making any special 
provisions for women and children. 
The Constitution further provides in Art.20 (1)  that no person shall 
be convicted of any offence, except for violation of law in force at the 
time of commission of act charged as an offence nor shall be subject to a 
penalty greater than the offence committed. (2) No one shall be 
prosecuted and punished for same offence more than once. (3) and no 
person accused shall be compelled to be a witnessed against himself 
Art.21 of Indian Constitution, "No person shall be deprived of his life and 
personal liberty except according to the procedure established by law. 
Art.22 of the same constitution provides that no person shall be arrested 
and detained in custody without being informed on grounds of his arrest 
(2) Every person arrested and detained in custody shall be produced 
before the nearest magistrate within a period of twenty four hours. 
Finally, as against the part of the human dignity it is provided that 
while arresting a women, it should be ensured that she is arrested by a 
lady police constable and the arrest must be before sunset and after 
sunrise, and that she should be accorded all the human decency during the 
                                              
2 Art 14, 15 and 20 of The Constitution of India Act, 1950.  
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time of arrest and in custody. She should not be subjected to torture, rape, 
cruel and other inhuman acts because she too is a human being. Though 
in the latest judgment with regard to arrest and detention of women in 
State of Maharashtra v. Christian Community3 Supreme Court (Apex 
Court) has ruled that women can be arrested without the presence of lady 
police constable and at any time of the day or night but it should be borne 
in mind that it is detrimental to the safety and security of women. Also at 
the same time in Sheela Barse v. State of Maharashtra4 the same 
Supreme Court gave the guidelines with regard to ensuring safety of 
women prisoners in Police Custody and now has given judgment which 
undermines principles of jurisprudence of women in custody. 
They should be well accommodated, i.e. good houses (buildings- 
free air, well ventilated, well separated from male detenues, good food, 
clothing, hygiene, medical services, register them well and make sure that 
there is regular visits to and fro the place of custody where women are 
detained. 
 
5.2.2. Rights to Accommodation : 
The Right to accommodation has been sub-divided into the 
following sub-headlines for clarity. 
5.2.2. (A) Buildings  
According to the Prisons Act 18945 the jail authorities are under a 
legal duty to provide the prisoners proper accommodations for sleeping 
during night hours in such a way that all individual prisoner shall occupy 
separate room for himself. If, for some special reasons, such 
accommodation becomes overcrowded, it becomes necessary for central 
                                              
3 State of Maharashtra V Christian Community Appeal No.508 with 509 of 1996 Dt.15.10.2003. 
4 Sheela Barse V State of Maharashtra, AIR 1993 Cr LJ 643 SC 378. 
5 (The) Prisons Act, 1894, (Act IX 1894), Sec. 7.  
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prison administration to make an exception to this rule. But it should also 
be kept in mind that it is not desirable to have two prisoners in a cell or 
room. 
Where dormitories are used, they shall be occupied by prisoners 
carefully selected as being suitable to associate with one another in those 
conditions. There shall be regular visits or supervision at night, in 
keeping with the nature of the institution. 
All accommodations provided for the use of prisoners and in 
particular the rooms meant for sleeping, shall meet with all requirements 
of health, due regard  being paid to climatic conditions and more 
particularly air contents, minimum floor space, lighting, heating and 
ventilation. 
  In all places where prisoners are required to live and work  - 
The windows shall be large enough to enable the prisoners to read 
or work  by natural light and shall be so constructed that they can allow 
the entrance of fresh air whether or not there is artificial ventilation. 
Artificial light shall be provided sufficient for the prisoners to read 
or work without injury to their eyesight. 
The sanitary installations shall be adequate to enable every prisoner 
to comply with the needs of nature when necessary and in a clean and 
decent manner. 
Adequate bathing and shower installations shall be provided so  
that every prisoner can have a bath or a shower, at a temperature in the 
building suitable to the climate as frequently as necessary for general 
hygiene according to season and geographical region, but atleast once a 
week in a temperate climate. 
All parts of the institution which are regularly used by prisoners 
shall be properly maintained and kept scrupulously clean at all times as it 
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is the right or human being or human dignity of the prisoners to live in a 
well maintained because they are still human beings  and therefore their 
human right shall not be violated. 
 
5.2.2. (B)  Prison architecture and building requirements.  
A new jail should not be hurriedly and precipitously planned. It is a 
governmental structure, which will remain to serve the community for 
many years. If past experience is a reasonable guide, the jail planners may 
expect detention institutions planned today to serve for fifty to one 
hundred years. Therefore, it is appropriate that in any research on jail 
operations some minimum consideration be given to this problem to 
ensure that the inmates are safe from  any casualties.6 
 
5.2.2. (B) (i) Choosing the architect  
Since the jail design needs to be highly specialized with special 
attention to the aspects of architecture and since very few architects have 
this  experience, the selection of an architect is usually critical. 
Most of the country commissions or boards of supervisors chose 
architects from local area who have established records of competence in 
work on other governmental buildings. Ordinarily there is extreme 
reluctance to obtain the services of architects from distance parts of the 
state or from else where in the country. This is understandable and 
probable. 
If the architects retained for designing the new jails have had no 
experience in jail design, two alternatives are possible. 
                                              
6  Alexander E-Myrl, Jail Administration 1957 : Charles C. Publishers, Bannerstone House, 301 -
327, East Lawrence Avenue Springfield, Illinoise, U.S.A. p. 276. 
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 First, the services of the state departments of correction or of the 
federal bureau of prisons for advisory purposes should be included as part 
of the contractual arrangement with the architect. 
 Second, another arrangement which has prove highly satisfactory is 
one in which a reputed local architectural firm is retained as the prime 
architect but associates with a consultant architectural firm which has had 
successful experience in jail constructions.7 
 
5.2.2. (B) (ii)  Choosing the jail site: 
The aspect of jail planning is more troublesome than choosing a 
site for the new jail. The days of vertical jail or skyscraper in down town 
areas are gone. Real estate is expensive, building sites are usually needed 
for commercial purposes and the mid -city jail is cramped for space. 
Moreover, prisoners must be kept in completely separate areas without 
easy access to outsiders to avoid the dangers of escape. 
So when choosing the site serious consideration must be given to 
the availability of utilities, access to roads, and time needed top travels to 
courts. 
An ideal site for the construction of jail is that it must be outside 
the path of population density or growth and must be incorporated with 
some important features like availability or access to water supply, 
electricity (light) or power, good sewage connections and 
communication. The network must be good to provide a free linkage 
between the inmates and other citizens (free) 
Finally, the site must have a space where a small hospital will be 
constructed for rendering medical examinations services to the inmates 
and treat the sick ones : a space also must be provided to construct 
                                              
7  Ibid, p.280. 
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warehouse and storage houses for storing food and other equipments, 
space to put up auditorium, chapel, and gymnasium for prison activities, 
place for location of jail armory to store fire arms, ammunitions, gas, 
place for receiving and discharging duties by inmates, disciplinary and 
restraint cell, control centre where all communications are channeled, 
laundry shops for inmates, radio and public address equipments, place to 
construct educational and library facilities which includes few classrooms 
to be incorporated. 
 
5.2.2. (C) Cellular accommodation in custody:  
 The design of cellular cells or accommodation varies from jail to 
jail & its quality of supervision the unfortunate one is the jailer who is 
required to supervise activities in a cellular section of the jail when the 
entrance can be effected only through heavy doors and grills. 
 Cellular accommodation is a locking system designed to promote 
control and supervise the difficult type of inmates in a jail with only one 
entrance and with big door and grills. The first thing a jailer needs to do is 
that  he should learn the method of operating and maintaining cell lock 
systems. Here, in cellular accommodation adequate supervision of 
prisoners is virtually impossible despite a broadly developed program of 
personnel training and exhaustive effort to develop effective methods of 
supervision. The reason here is that such tedious and cumbersome 
supervision in the methods of entrance to the multiple cell housing units 
virtually proclaims to all prisoners the arrival of an officer. 
 Another shortcoming of this type of accommodation, since it is cell 
locking system needs maintenance now and again i.e. greasing, freedom 
from dirt, contraband, or other impediment and inoperative cell locking 
systems in jails. 
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 Caution should always be observed in operating cell locking  
devises and their locks even when they are functioning properly. During 
any period of minimum supervision and particularly at night, when often 
there is only one jailer is on duty cell doors should not be unlocked, 
unless help can be summoned to meet an emergency. Under no 
circumstance should the jailer alone open door or gates to prisoners 
quarters at night. 
 Being through the meaning and the functioning of cellular 
accommodation in prisons is one can say this type of cells just but an 
addition to problems jailer and should be discontinued.  
                     
5.2.3. Food and Diet:   
Food and Diet is the next need for women inmates or women under 
detention. According to the Prisons Act 18948, good and diet is a human 
right as well as a fundamental right to get good food with appropriate 
dietary value. 
Food is not only a fundamental right, but is also necessary to 
sustain one’s life. Therefore, immediately after the arrest, one is to be 
given food otherwise he/she cannot remain alive for facing questioning 
investigation and interrogation. Food is a necessity for every individual to 
sustain his/her life. 
Food and diet is one of the conditional requirements necessary and 
the authority responsible to the inmates must meet the requirements of the 
food and diet in wholesome, nutritionally balanced diet, fully adequate to 
maintain life and health, which is a basic human right and which can not 
be denied even to women in custody. 
                                              
8  Supra.  5, Art. 32. 
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Food is important to people everywhere and especially it is so to 
the women in custody. It is understood that the jail life is regimented and 
monotonous and prisoners are permitted very few personal choices in 
their daily routines. Food and diet, therefore, assumes a disproportionate 
importance to them surprisingly enough. Luxury goods are not an issue, 
balanced menus, regular services of meals a day provided at reasonable 
intervals, simple but nutritionally adequate food, attractively served in 
clean surroundings are the answers to jail food problem. 
Since food has such a direct bearing upon the attitudes and morale 
of the inmate population it is a particularly important aspect of jail 
administration. 
Food in jail must be controlled in such a way that food from 
outside must not be permitted as they may cause many unnecessary 
problems. Food from outside shows the failure of jails to meet their 
responsibilities and violates the basic policy that all prisoners should have 
equal rights and privileges regardless of race, creed, or economic station 
in life. Again permitting food to be brought into jails from outside 
invariably undermines the equality of the meals served by the jails. 
Because of the wide variations in the size of jails and inmate 
populations, supervision of culinary services differs considerably. The 
small jails with a few prisoners have different problems from the large 
metropolitan jails with hundreds or even thousand of meals to be served 
each day. Here the least satisfactory method is to enter into a contract 
with a nearby restaurant to provide food for jail inmates. But in larger 
jails particularly those housing twenty five or more prisoners a paid cook 
should be provided. Usually the cook should have considerable 
experience in cooking and at least an eighth grade education, if cook 
books are to be used and accurate records maintained. Former members 
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of military service who have been trained in cooking and backing have 
proved to be excellent jail cooks and can often be found in any 
community. 
Recruitment polices for jail cooks should at least be equal to those 
outlined in hotel management. Even after recruitment the cook should be 
given specific training in jail operations regardless of his qualification as 
a cook. In correctional institutions every person with specialized skills 
must learn how to adopt those skills to institutional work. He must learn 
how to handle prisoners in an institutional betting and become fully 
aware of some of the special pitfalls and problems lurking of unexpected 
corners. Cooks must complete a regular  course of training given to other 
jail personnel, where they can learn an acceptable technique in 
supervising and directing inmates and personnel in the kitchen and dining 
room.  
Finally the jail cooks in addition to possessing culinary skills, must 
be objective, fair, honest, and able to handle inmates effectively. He must 
wear neat, freshly laundered clothing being clean shaven, alert and 
purposeful with the following minimum standard as requirement of jail 
cook personnel. 
Personnel selected should be given physical examination to 
determine that they are free of disease. 
Incumbent should be required to bath daily and dress in freshly 
laundered clothing. 
The civilian cook should make a personal inspection of all inmates 
when entering on duty with particular attention to clothing, finger nails, 
hair, clean shaves, and general personal appearance. 
All personnel, civilian and inmates should be dressed in 
immaculate white clothing provided with white cap. 
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A separate room or area should be provided for smoking. In the 
remaining area of the entire culinary department where food is prepared 
or served smoking should be strictly prohibited. 
 
5.2.3. (A) Menu Planning.   
Food and diet depends largely on menu planning which is the 
gateway to good jail food services. Through menu planning, food costs, 
nutritional standards, food appeals, variety and interest are controlled. 
Several rules should be observed in planning jail menus:  
Plan to serve three meals daily. Moreover, the meals should be 
spaced to reduce the time interval between the evening meal, lunch and 
morning  breakfast.  
The heavier meals should be served in the morning and in evenings 
while the noon meal should be lighter in jails where the majority are 
inactive. 
In planning menus food should always be selected to ensure 
nutritional adequacy. The seven basic foods should be served each day 
which are grouped as shown below: 
Group One  : Leafy, green and yellow vegetables (fresh or canned). 
One or more serving a day. 
Group  Two  :  Oranges grapefruits, tomatoes or raw cabbage, one or 
more serving a day : 
Group Three :  Potatoes other root vegetables or fruits other than citrus 
: two or more serving a day : 
Group Four  :  Milk and cheese, One pint of milk or equivalent a day. 
Group Five  :  Meat, fish, eggs, dried peas or beans, one to two serving 
a day. 
Group Six  :  Bread flour and cereals. Serve some each day. 
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Group Seven :  Butter or margarine : Serve some each a day.  
Establish a menu pattern that will fit the budget : from the said 
basic seven food groups, very economical menus can be planned.9 
Plan the menu on a seven–to–ten-day basis. The ten day menu will 
be preferable sin ce it will make possible more economical procurement 
and will tend to promote variety. 
While economical dishes are repeated regularly, the items should 
be varied and spaced through different days and meals of the week. The 
sure sign of poor menu planning is repetition of the same menus week 
after week so that the inmates can always tell the day of the week by the 
food items that are served. 
Plan to include fresh vegetables in the menu, particularly when 
vegetables are fresh, salad vegetables such as cucumbers, tomatoes 
celery, wedges carrots, beets, turnips, radishes and onions. 
Give careful attention to colour combination. Red radish, a ring of 
green pepper, green peas, cooked carrots sticks when cooked properly 
make food attractive. 
In planning menu always select main dishes first. Then select 
vegetable, then bread or rolls, salads and finally beverages.  
After all menus have been prepared for the advance period 
transpose them into a grocery list which can be used for purchasing the 
foods from distance sources if necessary. 
5.2.3. (B) Broad principles in food preparations  
First and foremost requirement is that the place where food is 
prepared for the inmates, must be well ventilated and designed to the best 
advantage of jail management. 
                                              
9  Alexander E-Myrl, Jail Administration 1957 : Charles C. Publishers, Bannerstone House, 301-        
327, East Lawrence Avenue Springfield, Illinoise, USA  p. 109, British Commonwealth of Nations 
by Blackwoll Scientific Ltd., Oxford, Also published by : The Ryeson Press, Toronto Canada. 
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Then the insides of it and the equipments used must be up to the 
standards which are arranged. Whether coal, wood, gas, oil or electricity 
is used for preparing the food, the range must be equipped with a 
thermostat or temperature gauge. For larger jails a bake oven is 
recommended and with every jail kitchen a roomy two or three 
compartments pint is needed. The compartment should have large space 
to hold the largest Pots and Pans in use. There should be a dish – washing 
machines and all eating utensils used by inmates be brought regularly to 
kitchen for washing. Utensils used by inmates (tuberculoses patients or 
inmates) or other diseases should be washed and sterilized under 
conditions prescribed by the physician. 
The science of food preparation as applied to the retention of 
nutritive values in meals and vegetables and in the preparation of tasty, 
nutritious food, is the subject of innumerable books and articles. The 
subject is beyond the scope of the researcher as the scope of the 
researcher is to work on the types of food served in jail and the conditions 
under which it is to be served. Since the jails holds the life and health of 
prisoners in its hands all accepted scientific principles in cooking should 
be observed. The jail which serves green foods boiled endlessly until all 
vitamin and other nutritive values have been lost is failing to fulfill its 
responsibility in maintaining high standards of health for its prisoners and 
is wasting food and the money it represents. The jail cook who fails to 
use his well known methods in preparing the inexpensive cuts of meat so 
they can be served interestingly and with coarse fibers softened, is failing 
to use the accepted knowledge of his profession. As a bank teller 
accounts for his money so should a cook account for his food. 10 
 
                                              
10 ‘Ibid’ P 129. 
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5.2.4. Sanitation  
For the safety, good healthcare and personal well being depends 
upon the jailer though all prisoners are extremely limited in maintaining 
sanitation of the surroundings, safety from fire and injury freedom from 
dangers of filth and vermine and the purity of the water she drinks and the 
food she eats. 
It is the major responsibility of a jailer to maintain the standards of 
housekeeping, sanitation and hygiene for protection of human life. There 
must be in every jail’s dining room a huge emblazoned on a beam 
stretching from side to side proclaiming that “cleanliness is next to 
godliness.” The dirtiest, greasiest, sloppiest kitchen should not be 
encouraged, which make prisoners work very hard to do the cleaning. 
A thoroughly clean sanitation, hygienic and safe jail must be based 
on planned procedures, training of inmates, persistent application, hard 
work, and frequent regular inspections. There are no short cuts, panaceas, 
or slogans which gets the job done. 
 
5.2.4.1. Constant supervision of women in custody.  
The principle cause of poor housekeeping and lack of safe living 
conditions in women jails are carelessness, indifference and ignorance on 
the part of inmates and lack of supervision by jailers. 
Training should develop a high “I.Q" in all jail personnel. A well 
trained jail employee notices small deficiencies and defects and promptly 
corrects them. When properly trained and working under an 
administration which requires high standards, the jail employee will be 
constantly insisted upon that the proscribed standards be followed. Under 
the supervision of an officer inmates cleaning details can accomplish 
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wonders with simple tools and materials, principally, water, soap, broom, 
clothes and related equipments. 
Inmates assigned to cleaning and other work related to house 
keeping and sanitation should always be instructed in their duties and in 
the accepted methods for performing such duties and required to follow  
those instructions. 
The jail administration must establish policies and prescribe 
regulations and insist upon their observance. The routine must be 
established to maintain every corner of the jail clean daily. The same 
must be continuously enforced even when new prisoners are coming to 
realize that beds must be made by stipulated time in  accordance with the 
specific procedure. 
A carefully instructed and a well – organized team with constant 
and everlasting supervision is the only known method by which high 
standard of housekeeping and sanitation can be attained  and maintained 
in a jail. 
 
5.2.4.2. Planning regular inspections in custody 
 Regular inspections of the entire jail, including everything from the 
front entrance steps to the remotest closet or corner, will ensure continued 
compliance with standards. A check list should be developed and  used in 
every section of the jail. The check-list to be used should include every 
item to be inspected on the weekly sanitation inspection. A checking 
Inspector should be able to check and make notes on each item regarding 
the conditions requiring correction. 
As a matter of fact, wherever possible the inspection should be 
conducted by the Chief Administrative Officer of the jail or in the large 
jail by one of his immediate subordinates. In large jails a committee of 
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two or three supervisory officer may undertake the weekly inspection or 
at least should make occasional inspection. 
While carrying out the inspection, the officer responsible for the 
respective area should accompany the inspector, and each item requiring 
improvement should be discussed among them. 
After completion of the inspection of the entire institution, a report 
should be prepared for the chief jailer or warden certifying the results and 
reporting any instruction issued or to be issued to officers in specific 
areas. 
 
5.2.4.3  Housekeeping and sanitation  
Following minimum standards for individual (women) inmates in 
cells or living quarters should be ensured:  
Prisoners will arise each morning in time to clean cells, make beds 
and wash themselves before breakfast. 
Walls of living quarters will be kept clear of pictures, pin-ups or 
other objects which might provide a hiding place for vermin or 
contraband. 
Drawing, writing or marking on the walls of cell or living quarters 
is prohibited. 
Toilet, wash basins, sinks and other equipment in the cell or living 
quarters should be cleaned thoroughly each day with hot water, soap and 
scouring powder if indicated i.e. for 2000 Prisoners 10 sanitaries are 
required.  
Cats, dogs, or other pets should not be permitted in living quarters 
or in any other part of the jail. 
Beds should be made in accordance with uniform institutions if day 
rooms or chains are provided (as they should be) beds should not be used 
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for longing during day hours.  For any reason, when necessary, lounging 
should be permitted but maintained throughout the day in accordance 
with the regulations. 
Each prisoner should be provided with an ash tray or other small  
container for refuse. This should be emptied regularly and not permitted 
to overflow into the cell or on furniture. 
Specific instruction should be given to control the quantity and to 
take care of the magazines, newspapers and personal possessions for each 
inmates to prevent excess accumulation and careless or sloppy storage of 
these items. Preferably each inmates (women) should be provided with 
locker or drawer space, for storage of personal possession permitted in 
the cell, which is subject to inspection regularly. 
Floors should be swept and mopped at least once daily and more 
often if necessary. 
Bars and other exposed surfaces should be dusted daily and washed 
at least one a week. 
 Sheet and pillow cases should be provided for all inmates and be 
changed and washed weekly. Blankets should be protected with mattress 
covers and put through a sterilizer at regular intervals if sterilizer is not 
used then sunned after being dusted. 
Metal beds are recommended for jails since they are easy to clean 
and maintain in vermin proof conditions. 
 
5.2.4.4 Good Lights a Boon to Sanitation: 
Darkness and dirty things bring darkness into living quarters in 
jails and do not prompt high standard of sanitation. It is better if the area 
is lighted and can be seen bright for high standards of sanitation.  
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Natural light and sunlight should be admitted to the jails to the 
fullest extent possible, and this is accomplished largely through windows 
or sometimes skylights thoroughly clean should be axiomatic to the jails. 
 
5.2.4.5 Sanitation in kitchen and dining rooms : 
Sanitation in jail food handling should meet the highest and most 
hygienic standards imposed by local and state departments of health. 
High standards of sanitation in the kitchen and dining room 
promote and protect the health of inmates. It helps to keep up the morale 
of inmates  in an institution which insists upon the highest standards in its 
food services. It should be ensured that complaint regarding food are 
reduced to minimum. 
No prisoner should be assigned to the kitchen, dining room or any 
other food handling duties except on the approval of the physicians 
following a thorough physical examination. 
High standards of personal sanitation and hygienic atmosphere are 
required from all involved in food handling. They should be issued clean 
clothing every day and supplied with head covering, either bakers caps, 
chefs caps or water caps. They should be required to shave regularly, if 
they are men, bath daily and should have clean fingernails and give 
careful attention to every detail of personal grooming. 
All food handling areas especially kitchen and dining room must 
be screamed for protection from flies and other insects during the warmer 
seasons of the year as they can cause diseases to inmates. 
Adequate refrigeration for food before and after preparation should 
always be provided and other equipments for sterilization and sanitary 
storage of all utensils for preparation of food must be provided. 
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5.2.4.6 Cleaning the kitchen and food landing areas : 
The kitchen and dining room must be kept hospital clean at all 
times. Dining room floors, tables, broaches, and steam tables should be 
thoroughly cleaned following every meal.  
Meticulous observance of the highest standard of sanitation and 
food handling is the obligation of every jail administration. 
 
5.2.4.7 Ventilation, temperature, water supply and sewage : 
 Ventilation and temperature should be controlled by jail 
employees. A system of forced ventilation should be installed in most 
newer jails and this is highly desirable. The air in jails should be kept 
fresh and free of disagreeable odours. This can be accomplished by 
cleanliness and window ventilation. 
As far as possible an even temperature should be maintained at 62o 
to 72o F in the day time and not below 60o F at night., humidity in the jail 
should be checked from time to time to prevent under dampness or 
excessive dryness. 
In most jails the water supply comes from city water systems and 
all necessary precautions have to be taken by city water and health 
authorities. Even then it is wiser to request half yearly tests of actual 
water supply. 
But if water does not come from city water supply and is managed 
by the jail authorities by themselves, then very careful procedures must 
be established to test and control the water supply. 
 
5.2.4.8.  Sewage  
Usually, jails are connected to municipal sewage system. But in 
suburban or rural jails, and their number is increasing, separate sewage 
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disposal systems are required. Sewage disposal system of a jail even 
though in an outlying area preferably should be a responsibility of a city 
engineering department or sewage disposal engineer. While day –to- day 
supervision can be done by the jail authorities, regular inspection and 
recommendations should be made by experts in sewage disposal. 
 
5.2.4.9 Conclusion  
Finally, hygienic sanitation and housekeeping are maintained at a 
high level only through persistent and everlasting attention. The 
administrator who assumes and thinks that the goal has been reached 
because his jail is praised as an example of sanitation, cleanliness, and 
outstanding appearance throughout, is sadly mistaken because the 
moment lethargy or complacency sets in, deterioration will assuredly 
follow.  
 
5.2.5. Hygiene:  
According to the provisions in the Prisons Act11 and the Jail 
Manual regarding the healthy and hygienic conditions, as a part of the 
their human living conditions as prescribed by the "fair  and reasonable" 
law laid down in various statutes and jail manuals, prisoners are entitled 
to be lodged in physically and hygienically sale and projected 
accommodation.     
Prisoners shall be required to keep their persons clean. To this end 
they should be provided with such toilet articles as are necessary for 
health and cleanliness. 
                                              
11 Sec. 7 and 39 of  The Prisons Act, 1894.. 
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In order to maintain a good appearance compatible with their self-
respect, the prisoners (women) shall be provided with the proper facilities 
for taking care of their hair and make-ups. 
They (women) should be provided with soaps, oil for softening 
their skin and oil for their hair and one women prisoner must be kept to 
help them for their make-ups. 
All parts of the institution used by prisoners shall be properly 
maintained and kept scrupulously clean at all times and there must be 
inspection to check cleanliness and to see that women do not leave their 
dirty clothes exposed which may cause a disease to the inmates. 
They should be medically examined regularly to check the disease 
and those who have fallen sick are separated from the others so that the 
disease does not spread to the rest and there are regular injections against 
common diseases as precautionary measures. The prisoners should be 
motivated to exercise regularly to maintain good health. 
 
5.3 Rights to  Education: 
According to the Universal Declaration of Human Rights (UDHR) 
1948 and National Commission for Human Rights (NCHR) 1993: A 
detained or imprisoned person shall have the right to obtain within the 
limits of available resources, if possible from public sources, reasonable 
quantities of education, cultural and information material, subject to 
reasonable conditions to ensure security and good order in the place of 
detention, as this is a right to personality development. 
At the same time Supreme Court in P. Pandurang's12 case, it is 
clear that the state has been authorized to ensure that at least minimum 
                                              
12 State of Maharashtra v. P.Pandurang, AIR 1966 SC 424. 
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basic education and cultural education is imparted to young minds as it is 
their fundamental right. 
Provisions shall be made for further education of all prisoners, 
mostly women,  who are capable of earning, at suitable places including 
religious institutions in the country where this is possible. The education 
of illiterates and young prisoners shall be compulsory and special 
attention shall be paid, to it by the administration. 
So far as practicable, the education of prisoners shall be integrated 
with the educational system of the country so that after their release they 
may continue their education without difficulty . 
Education in prison is for all prisoners, old and young. For old it is 
upto him to decide, but for young girls it must be compulsory and by 
introducing education in prison, it is not that only the prisoners are to get 
benefits, even the officers’ children and the children of the detenues who 
are living with their mothers and cannot stay away from their mother, are 
also going to be benefited. 
So, the State must establish an Institution with best teachers and 
facilities like books, pens, seating arrangements, chalks, etc. and the 
education must match with the system prevailing in the rest of the 
country. 
Recreational and cultural activities shall be provided in all 
institutions for maintaining and improving the mental and physical health 
of the prisoners. 
 
 5.4 Right to medical facilities: 
Detained or imprisoned people always are subjected or likely to 
face many transmitted diseases as they are living together. If one prisoner 
gets an infection the whole lot will be affected because these are people 
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living together and from morning to evening they move together, sleep 
together, eat together, bath together (shower), breath, live in same house 
and do their normal activities together. 
As a precautionary measure whether one is affected or all of them 
or none, the machinery i.e. the state will not take chances. Hence the 
Prisons Act13 has directed that every institution there shall be made 
available the services of at least one qualified Medical Officer who 
should have some knowledge of psychiatry. The medical services should 
be organized in a close relationship to the general healthy administration 
of the community or nation. They shall include a psychiatric service for 
the diagnosis and in proper cases, the treatment of states of mental 
abnormally.  
Sick prisoners requiring specialist’s treatment shall be transferred 
to specialized institutions or to the nearby civil hospitals. Wherever 
Hospital facilities are provided in the Institution itself, the equipments, 
furnishings and pharmaceutical supplies shall be proper for the Medical 
care and treatment of sick persons/prisoners and there shall be a staff of 
suitable trained officers. 
The services of a qualified dental officer shall be available to every 
prisoner. 
In special women's institutions there shall be special 
accommodation for all necessary pre-natal, post-natal care and 
treatments. Arrangements shall be made whenever practicable for 
children to be born in a hospital outside the Institution. If a child is born 
in prison, this fact shall not be mentioned in the birth certificate. 
Where nourishing infants are allowed to remain in the Institution 
with their mothers, provisions shall be made for a nursery staffed by 
                                              
13 Supra 11, Sec.  14. 
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qualified persons where the infants shall be placed when they are not in 
the care of their mothers. 
The Medical Officer shall see and examine every prisoner as soon 
as possible after his admission and thereafter as and when necessary with 
a view particularly to the discovery of physical or mental illness and for 
taking all necessary measures in relation to the segregation of prisoners 
suspected of infectious or contagious conditions; the noting of physical or 
mental defects might hamper rehabilitation and the determination of the 
physical capacity of every prisoner for work. 
Medical Officer shall take care of the physical and mental health of 
the prisoners and shall examine all sick prisoners daily, particularly all 
who complain of illness and any prisoner to whom his attention is 
specially directed. 
The Medical Officer shall report to the Director whenever he 
considers that a prisoner's physical or mental health has been or will be 
injuriously affected by continued imprisonment or by any condition of 
imprisonment. 
The Medical Officer shall always inspect and report to the Director 
on :- 
The quantity, quality, preparation and service of food. 
The hygiene & cleanliness of the Institution and   prisoners. 
The sanitation, heating, lighting and ventilation of the Institution. 
The suitability and cleanliness of the prisoners’ clothing and 
bedding. 
The observance of the rules concerning physical, educational and 
sports, in cases where there is no technical personnel in charge of  the 
officer handling these activities. 
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The Director shall take into consideration the reports and shall 
advise that the Medical Officer should submit his reports according to 
rules, but in case he concurs with the recommendations made by the 
Medical Officer, he shall take immediate steps to give effects to those 
recommendations. If they are not within his competence or if he does not 
concur with them, he shall immediately submit his own report alongwith 
the advice of the Medical Officer to the higher authorities. 
Finally, it is the prisoners right to receive all drugs and pills free of 
charge from the state and get regular medical examination as prevention 
is better than cure. 
Women on the other hand must be subjected to lady doctor who 
must examine them on medical check up of the disease and their health 
and check if they are pregnant. If any lady prisoner is pregnant and if her 
husband is not with her, to inquire as to how she has conceived and 
whether it is from fellow inmates or jail authorities. Upon inquiry, if 
some authorities are found to be involved, the doctor will have to hand 
the matter to the higher authority to take further steps. 
Where a jail superintendent makes a lady prisoner pregnant, it is 
like a guard poaching or like a treasure guard doing robbery, hence 
serious repercussion.14 
 
5.5 Rights to communication :  
Women who are in custody or detention or under imprisonment 
have been subjected to various atrocities like being raped, tortured and 
other inhuman acts are inflicted on them because they are the weaker 
sections in the society which is again dominated by male. Because of this 
                                              
14 Subramanium S., Human Rights Training (2000) Manas Publications, 4819/XI Mathur Lane, 24, 
Ansari Road, Bary Ganji, New Delhi 110002 (INDIA). p 222 
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malpractice of torturing them, raping them and inflicting other inhuman 
acts on them made the Indian Constitution to come up provisions 
favouring women. The extract here means freedom of speech and 
expression as embodied in Article 19(1)(a) of Indian constitution 1950 
which says that that "All citizens have been granted freedom of thought 
and expression as political freedoms". 15 
 When Art.19(1)(a) talks of granting  of  freedom of speech and 
expression of thoughts, women in custody are included and freedom of 
speech includes freedom of communication and it becomes a fundamental 
right and a human right as well. Now it is a legal duty of the state to 
administer and see to it that women in custody have been accorded this 
freedom of communication. 
The freedom of communication to women in custody will enable 
the outsiders who are not close or nearer to the women inmates to know 
the atrocities of torture, rape, and other inhuman activities that are taking 
place in jails. And the outsiders i.e. relatives, friends, husbands, 
journalists, NGO's, National Human Rights Commission (NHRC), Govt. 
officers and students will put pressure on the violators unanimously to put 
to an end such atrocities or look for solutions to the problems. 
This right of communication has been specifically granted by the 
Supreme Court and there are prescribed rules in the jail manuals for 
communication by the prisoners. 
Normal means of communication include mailing, telephonic calls 
and telegrams. The facility of telephone is yet to become very common 
and popular with people. It is limited in availability and use. Telephone 
calls brings the communicators at both ends in more close contact and 
                                              
15 Art 19.  of The Constitution of India, 1950.  
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hence, may not be considered very advisable to be encouraged in use by 
the prisoners. 
In special circumstances and deserving cases the use of telephone 
may not be denied by the prison authorities. Telegrams are more common 
and are widely used and the addressers and the addressees do not come in 
immediate contact. Telegram is, in a way, quicker than Mail Service, but 
as its charges are more and the procedure of booking telegrams is more 
cumbersome, the prison authorities may extend this facilities also in a 
special circumstance. Ordinary Mail Service is, however, the most 
common communication. The prisoners should have a full facility to avail 
this mode of communication with reasonable liberty. But in a country 
with very low level of literacy and widespread ignorance among the 
people about their rights it is difficult to expect the prisoner to avail this 
right fully, more so when the very effect of imprisonment is demoralizing 
and subduing. A prisoner may not have the knowledge or courage to ask 
for the facilities needed for communication. It is, therefore, submitted that 
it should be the positive and emphatic legal obligation of the prison 
administration to motivate the prisoners’ awareness of his rights and to 
extend necessary facilities to let them avail it by voluntary extension of 
stationary, postage and writing assistance to the needy prisoners to 
exercise this right at their own cost. 
 
5.6. Rights against Free Labour. 
The Supreme Court has recognized in a number of decisions on 
prisoners' rights that they must be treated like human beings and their 
treatment must conform to the basic standards of humanity and fairness. 
In this regard, an accused who has been convicted in custody or detained 
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has all the rights conferred to her by the Constitution of India in 
Art.19(1)(9) which says that :- 
All citizens shall have the right to practice any profession or to 
carry on any occupation, trade or business. 
This provision means that even a woman in custody has been 
covered by this Article that when she is in custody, she must be employed 
to work and earn money to be used by her after her coming out of the jail. 
The employment, the researcher is talking about, does not mean that the 
prisoner must be formed to work by the Superintendent of Jail. But it 
conveys that the civil prisoners finding their own implements and not 
maintained at the expense of the prison shall be allowed to receive the 
whole of their earnings and those maintained by prison shall be subject to 
deductions and the such deductions shall be determined by the 
Superintendent. 
It is important to note from the Prisons Act16 that some detenues 
may be allowed to work willingly and no criminal prisoner, sentenced to 
labour or employed on labour at his own desire shall, except on an 
emergence with the sanctions in writing of the Superintendent, be kept to 
labour for more than nine hours in any one day. 
The days are gone when human rights were being violated when 
people in custody had no say, when the idea of the prison labour was to 
punish the criminals Today, in the light of human rights developments, it 
is to be so designed as to suit the prisoners health and to help her in her 
after release prospects. Any labour assigned to the prisoner in 
contravention of these principles is violative of human rights and may be 
termed as the product of unfair and unreasonable laws or rules to be hit 
by Art.21 of the Indian Constitution which says that "No person shall be 
                                              
16 Supra  13 . 
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deprived of his life or personal liberty except according to the procedure 
established by law.” Human Rights must be protected at any level, any 
cost and any risk.17 
Labour does not mean harsh labour or labour in the unhealthy 
conditions. The prisoners are to be protected from harsh labour as 
imprisonment itself constitutes a substantial punishment, so care must be 
taken regarding the nature of work to be carried on by a prisoner. The 
sick, undertrials and civil prisoners should not be forced to labour as they 
have their protection under various statutes i.e. Sec.34 the Prison's Act 
1894 that all sick prisoners, undertrials and civil prisoners should not be 
subjected to any labour".  
All prisoners under sentences shall be required to work, subject to 
their physical and mental fitness as may be determined by the Medical 
Officer. 
Sufficient work of useful nature shall be provided to keep prisoners 
actively employed for a normal working day. 
So far as possible the work provided shall be such that it will 
maintain or increase the prisoner's ability to earn an honest living after 
release. 
Vocational training in useful trades shall be provided for prisoners 
so as to enable them to earn profit and especially for young prisoners. 
With the limits compatible with proper vocational selection and 
with the requirements of institutional administration and discipline, the 
prisoners shall be able to choose the type of work they wish to perform. 
The organization and methods of work in the institutions by the 
inmates (women) must or shall resemble as closely as possible to those of 
                                              
17  Supra 15, Art. 19 and 21.  
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similar work outside institutions so as to prepare prisoners for the 
conditions of  normal occupational life. 
The interests of the prisoners and of their vocational training, 
however must not be subordinated to the purpose of making a financial 
profit from an industry in the institution, for future rehabilitation. 
Where prisoners are employed in work not controlled by the 
administration, they shall always be under the supervision of the 
institutions' personnel. Unless the work is for other departments of the 
Government the full normal wages for such work shall be paid to the 
administration by the persons to whom the labour is supplied, account 
being taken of the output of the prisoners. 
Provision shall be made to indemnify prisoners against industrial 
injury, including occupational diseases on terms not less favourable than 
those extended by law to free workmen. 
The maximum daily/weekly working hours of the prisoners shall 
be fixed by law or by administrative regulations, taking into account local 
rules or custom in regard to the employment of free workmen, being their 
legal right. 
The hours so fixed shall leave one rest day a week and sufficient 
time for education and other activities required as part of the treatment 
and rehabilitation of the prisoners. 
There shall be a system of equitable remuneration of the work of 
prisoners; and the rest for future use after release. 
Under the system it is the right of the prisoners to be allowed to 
spend atleast a part of their earnings on approved articles for their own 
use and to send a part of their earnings to their family. 
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The system should also provide that a part of the earnings should 
be set aside by the administration so as to constitute a savings fund to be 
handed over to the prisoner on his release.18 
The precautions laid down to protect the safety and health of free 
workmen shall be equally observed in institutions in that the Medical 
Officer who is always trained and qualified shall from time to time 
examine the labouring prisoners while in employment. He shall atleast 
once in every fortnight cause to be recorded upon the history ticked of 
each prisoner employed on labour, the weight of such prisoner at the 
time. After recording if the health of any labouring prisoner is not good, 
then he will be treated, given medicine and all types of treatments 
required. This is done of course free report to the higher authority about 
the health condition of labouring prisoners should be sent.  
 
CONCLUSION 
On one hand free labour is desired by the detaining authority which 
acts on behalf of the Government, whereas on the other, payment is not 
made despite putting in hard labour even when a detenue is sick or 
healthwise not in a good condition. This means that we are punishing the 
victim, but not the criminality. While the motive of humanity is to 
remove the criminality and protect the victim.  
 
5.7. Rights against Cuffing Beefeaters and Solitary Confinement.     
The above required rights for women in custody is of three sub-
divided topics as areas of discussion by the researcher. The sub-divided 
topics are - 
 
                                              
18 Supra  6  p. 236 . 
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5.7.1 A Right against cuffing: 
The rule of handcuffing is in violative of fundamental rights 
embodied  Article 14, 19 and 21  of the Constitution of India. Only those 
prisoners in respect of whom there is clear and present danger of 
escaping, should be handcuffed. 
Combined effects of Art 19 and 21 along with Art 5 of UDHR 
(Universal Declaration of Human Rights,1948) has been that a prisoner 
cannot be tortured or be degraded to any sort of inhuman treatment. 
Article 5 of Universal Declaration of Human Rights (UDHR) 
provides that - No one shall be subjected to torture or to cruel inhuman 
or degrading treatment of punishment, Article 10 of UDHR provides 
that -  All persons deprived of their liberty shall be treated with humanity 
and with respect for the inherent dignity of the human person. 
The Honourable Court in Kheted Majdoor's19 case held that 
handcuffing is prima facie inhuman and it amounts to, unreasonable or 
harsh treatment. Further, to adopt unfair procedure and objective 
monitoring to inflict irons is like resorting  to zoological strategies which 
is repugnant to Art 21 of Indian Constitution. 
 The state may argue that handcuffing is used only to secure that a 
prisoner should not escape from the custody, but one cannot be convinced 
that to prevent a prisoner from escaping it is necessary to tie or bind a 
person's hands, fetter her limbs with hooks of steel, shuffle her along the 
streets and make her stand for hours in courts. All such acts amount to 
torture, attack on  the dignity of a prisoner, vulgerise society and foul the  
                                              
19  Khetad Maj door Chetan Sangath v. State of Madhyra Pradesh and others JT 1994 6 SC 60 
Directorate of enforcement v. Dipak Mahajan and another 1994 3  SCC 440, Joginer Kumar's 
case 1994 Cri. LJ 1971, Baluben v. Perody 1985 LRC Cr. 794, Advocate general A.P. v. 
Ashokumar AIR 1994 Cr LJ 1333.   
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soul of our constitutional culture. Supreme Court while interpreting art. 
21 which talks of life and personal liberty in Afza's20 case gave a clear 
guidelines regarding arrests that: 
Ø Arrested person being held in custody is entitled, if he so requests, 
to have one friend/relative or anyone who is known to him or likely 
to take interest in his welfare told as far as is practicable that he has 
been arrested and the place of detention.  
Ø The police officer shall inform the arrested person when he is 
brought to the police station of this right. 
Ø An entry shall be required to be made in the diary as to who was 
informed of the arrest. There productions from power must be held 
to flow from Article 21 and 22(1) and enforced strictly. 
Ø It shall be the duty of the Magistrate before whom the arrested 
person is produced to satisfy himself that these requirements have 
been complied with. 
 The prisons Act 1934 says that, if there  is no clear and present 
danger of escaping, one should not be heavily deprived of her liberty and 
be put in chains and there must be evidence by police custody that the 
accused may escape and mere assumption cannot be admissible. 
Rule 26-23 of Punjab Police 193421 provides that prisoners should 
not be handcuffed except as specified in rule 26.4(3). A prisoner who is 
charged only under sec.124-A or 153A22 of the Indian Penal Code shall 
not be handcuffed unless she is already undergoing sentence or the officer 
commanding the escort has definite reason for believing that such 
prisoner comes within the category of a  dangerous prisoner described in 
the rule of law. 
                                              
20  Afzal and another  v.. State of Haryana and other AIR 1994 Cr LJ 1240. 
21 Punjab Police Rule 1934, Rule 26.24 and 26.4(3) 
22 Indian Panel Code 1860, Section 124A and 153A.  
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So far as undertrials are concerned they should not be handcuffed 
except in the circumstances mentioned above. Moreover, if they are 
required to be handcuffed then reasons must be recorded in writing by the 
officer concerned. 
 
5.7.2 Rights against Bar-fetters. 
Art 5 of Universal Declaration of Human Rights (UDHR) 1948 
says that "No one shall be subjected to torture or to cruel, inhuman or 
degrading treatment of punishment. At the same time Art 10 of the same 
body says that all persons deprived of their liberty shall be treated with 
human and with respect for the inherent dignity of the human persons. 
This indicates that bar-fetters is prohibited by the principled of UDHR, 
but encourage through the procedures established by law.     
Section 56 of the Prisons Act 1934, under which prison authorities 
have been given uncontrolled and un-canalized powers to put a person 
into bar fetters. With this section the Constitution together with the 
UDHR and NHRC plus other NGO's condemned it i.e. in Art 14 and 21 
of the Constitution. We have seen section 56 of Prisons Act going against 
Article 14 and 21 of the Constitution. 
 The Supreme Court in Prem Shankar Shukla's23 case said that, the 
application of bar fetters provision should be in extreme cases when there 
is no other alternative left to secure the safe custody of a prisoner. 
Continued bar fetter for days reduces a prisoner from a human being to a 
mere animal and amounts to cruel and unusual punishment which is not 
only prohibited by the Human Rights Declaration but also hit by Art 21 
                                              
23  Prem Shankar Shukla v. Delhi Administration, AIR 1980, SC 1535, Sunil Batra v. Delhi 
Administration and others, AIR 1978 4 SCC 494, Shamkhanth v. State of Maharashtra AIR 1992  
2  Cr 943. 
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where any unfair and unreasonable procedures are being condemned. 
Hence, it is the right of a prisoner to go against bar fetters. 
5.7.3. Right against solitary confinement: 
After conviction, it is the authority who will decide as to whether 
to confine the accused solitarily or with other inmates. The solitary 
confinement is used to ensure the safe custody of the other prisoners. It is 
inflicted as a punishment. However, Sec.29 of Prisons Act provides that - 
No cell shall be used for solitary confinement unless it is furnished 
with required means to enable the prisoner to communicate at any time 
with an officer of the prison and such a prisoner must be examined by 
Medical Officer atleast once a day if confined for a period of more than 
24 hours. 
The Supreme Court in Kishore Singh's24 case held that every prison 
or under death sentence shall be placed in a cell apart from all other 
prisoners and shall be placed by day and by night under the charge of a 
guard. So, all other prisoners are under legal rights not to be solitarily 
confined but to be mixed with inmates as to be solitary is a harsh 
punishment and against UDHR, NHRC and other bodies both 
international and national level. The right of the individual guaranteed in 
Art.21 of the Constitution says that a person shall not be deprived of his 
life and personal liberty except according to the procedure established by 
law. 
Sec.30 of the Prisons Act does not empower the prison authorities 
to put a prisoner into solitary confinement because it amounts to a 
substantial punishment and to award a substantial punishment is the 
business of the law and not that of the prison official. 25 
                                              
24  Kishore Singh Ravindra Singh v. State of Rajasthan AIR 1981 SC 625. 
25  Sec. 30 of The Prisons Act 1894. 
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Heavy deprivation measures like solitary confinement result into 
complete stripping of the relationship of the prisoners with outsiders as 
well as with inmates. The freedom of talking, mixing, mingling and 
sharing company with the co-prisoners are included in the broad sweep of 
the personal liberty as contained in Art.21 of the Indian Constitution 
hence putting any prisoner under solitary confinement amounts to an 
infringement of right to life and personal liberty as provided in Part III of 
the Constitution. 
Solitary confinement offends the spirit of the Constitution if 
applied without any judicial control. 
 
5.8. Voting Rights of Women Prisoners: 
Freedom of thought and expression is one of the important political 
freedoms generally granted to the subjects in democratic countries. Indian 
Constitution also speaks of this freedom in Art 19(1)(a) hence when a 
person is detained, he does not lose his freedom. He is still a free person 
and, therefore, he can exercise only such priv ileges as are conferred on 
him by the order of detention. 
If a person is free even when he is in prison or detention then he is 
free to vote as mentioned in Art 19(1)(a) and Art 21  of the Indian 
Constitution. In a democratic country like India freedom to vote is one of 
the basic freedoms. Every Indian citizen who has attained the age of 21 
years whether in prison or not enjoys the right to vote. The universal 
declaration states. 
The Court in Jone's26 case said the everyone has the right to take 
part in the government of his country directly or through free chosen 
                                              
26 Jone v. Noth Carolina, 433 US, 119 1977 Edward F.O' Brien v. Albert Skinner 98 Led 2d 702 
(1973), Art.19 and 21 of The Constitution  of India 1950.   
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representatives and the will of the people shall be the basis of the 
authority of the government. This shall be exposed in periodic and 
genuine elections which shall be by universal and equal suffrage and shall 
be held by secret vote or by equivalent free voting procedure. 
The Indian Constitution fully satisfies the need of this requirement 
of the declaration adopting the concept of one person one vote and adult 
suffrage. 
 The right to vote as well as the right to contest elections are 
enjoyed by the citizens and the citizenship continues inside the premises 
of jail also. The prisoners too have these rights but they can be 
disqualified under Representation of the People Act. If they have been 
convicted for certain offences like corruption - like the case of 
J.Jayalalitha (the Chief Minister of Tamil Nadu) who was barred from 
contesting and then the court allowed her that she had not been convicted 
and was elected as the Chief Minister and after conviction she resigned 
and again she was acquitted of all the charges after appeal and reinstated 
as Chief Minister. 
However, some convicted and undertrial detenues enjoy both rights 
unrestricted if they fulfill the conditions of being a voter and being a 
candidate for election. Under Representation of Peoples Act, those people 
who have been convicted of certain offence involving moral turpitude are 
disqualified by law not to contest. 
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CHAPTER-6 
WOMEN: CUSTODIAL ATROCITIES AND  
SPECIAL SAFEGUARDS 
6. Introduction:  
 The criminal justices system in India  has failed many women 
victims which is proved by the available data from the National Human 
Rights Commission yearly published reports of 2002 regarding custodial 
deaths at the end of the chapter. It is well known that there exists a sound 
constitutional and independent and effective judicial system to safeguard 
the rights of people in custody i.e. women. The impartiality and 
effectiveness of the Indian judicial is well known and has been 
appreciated the world over. The judiciary does not function in a vacuum 
but acts on the basis of evidence and facts before it. The Amnesty 
International has throughout its reports to the country particularly Gujarat 
state appreciated the active and valuable role of the Supreme court and 
statutory  bodies like National Human Rights Commission in safeguarding 
human rights in India particularly in the State of Gujarat. Observations 
about failings of the judiciary in Gujarat cited in the report have been 
almost exclusively those made by the Supreme Court of India. 
 Supreme Court in a number of circumstances have held that the 
State of Gujarat has failed to fulfill its obligations under National and 
International law to exercise due diligence with regard to the  women 
protection. One of the abuses court said occurred from the police, 
judiciary and the public prosecutor or lack of redress,  which failed in 
their constitutional duty to record and investigate complaints objectively 
and prosecute offences resulting to custodial deaths as shown at the end 
of the chapter. Deficiency in penal provisions relating to rape, torture and 
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death in custody to criminalize the range of abuses suffered by women in 
Gujarat hampers women’s effort to seek justice and the result is as below:  
 
6.1 Atrocities faces by women (Gujarat)  
Some of the atrocities/injustice which women faced in India 
(Gujarat) which results into the custodial deaths as indicated in the tables 
at the end of the chapter includes:    
 
6.1.1 Injustice to women’s redress  
 Police are obliged under the law to truthfully register every 
individual complaints in a First Information Report (FIR) after which 
they are to investigate the complaint and submit their findings in a charge 
sheet. On the basis of this report, criminal prosecution may be initiated. 
As it is the first stop towards legal redress it is important that police take 
utmost care to accurately record every complaint which they fail to do i.e. 
in the cases of Bilqis Yakoob Rasool and Zaira Sheik. These two cases 
are in more advanced stage of investigation and prosecution then any 
other case in Gujarat leaving so many questions and answered on the part 
of the police, judiciary and other social organizations. Both of these cases 
agencies from outside the state (Maharashtra) are working on it and the 
result will be a big redress to the women of Gujarat.    
 
6.1.2 State responsibility for women’s abuses 
 As crimes against humanity, these abuses resulting to custodial 
deaths constitute some of the gravest crimes of concern to the 
international community. Crimes against humanity includes acts such as 
torture, rape enslavement and other crimes of sexual violence 
“disappearance” and other inhuman acts resulting into custodial deaths.  
All states including Gujarat have a duty to investigate and, where there is 
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sufficient admissible evidence, to prosecute crimes against humanity by 
persons found in their territory, regardless when they are committed or 
who committed them, to extradite suspects to a state able and willing to 
do so in fair trials  to curb custodial deaths depicted at the end of the 
chapter. No official immunities or statute of limitations apply to crimes 
against humanity and states have the primary responsibility to bring to 
justice those responsible, to establish the truth about what occurred and to 
provide reparations to victims of custodial deaths and their families. 
Accordingly, the Governments of Gujarat and India have an 
internationally recognized obligations reparations.  
 The Government of Gujarat is under an obligations to protect a 
range of fundamental rights provided for in the Constitution of India. 
These include the right to equality before law and equal protection of the 
law (Article 14), the right to freedom from discrimination, (Article 15), 
the right to freedom of religion (Article 25) and the right to life and 
liberty (Article 21). India has assumed international responsibility to 
promote and protect human rights when it ratified the ICCPR, the UN 
convention on the Elimination of All Forms of Discrimination against 
Women and the UN Convention on the Rights of the Child. With this 
bodies in place the problem of custodial deaths should decrease if not 
eliminated instead it still maintains its redeem.     
 Reports received from human rights groups in Gujarat indicate that 
the Government of Gujarat may have been complicit in at least part of the 
abuses perpetrated in Gujara t. There is evidence that legal redress of 
women victims has been frustrated at every level. Furthermore, the 
Gujarat state has failed to meet their international obligations to bring to 
justice perpetrators of crimes against humanity. The rights of women 
includes the right to life, the right not be subjected to torture or to cruel, 
inhuman and degrading treatment, the right to liberty and security of the 
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person, the right to equal protection under the law, the right to the highest 
attainable standard of physical and mental health and the right to legal 
redress of abuses suffered resulting to custodial deaths as shown by the 
data from the National Human Rights Commission’s yearly published 
reports from 1993-2002 and the data from Gujarat state Human Rights 
Cell Police Bhavan, Gandhinagar from 1993-2002 available at the end of 
the chapter.  
 
6.1.3 Areas of state failings 
 The state of Gujarat has failed in a number of occasions to protect 
its citizens against inhuman acts when the court in Gujarat acted as 
merely an onlooker and there is no fair trial at all, justice becomes the 
victim. “This was proved by the Supreme Court, while  overturning the 
High Court of Gujarat acquittal in so many cases including the Best 
Bakery case, on 12 April 2004. 
 
6.1.4  Police Failings  
 There is evidence of police failing to uphold their constitutional 
duty to accurately record and investigate complaints as a first step of legal 
action against perpetrators. Many of these failings are evident in the cases 
of Bilqis Yakoob Rasool and Zaira Sheikh. With the police failings the 
redress to the atrocities inflicted to women resulting to custodial deaths 
contained in the data available at the end of the chapter will never be 
reached.   
 
6.1.5 Failings of the State Judiciary  
 Though justice is depicted as blind-folded, as popularly said, it is 
only a veil not to see who the party before it is… and not to ignore or turn 
the mind/ attention of the Court away from the truth of the causes or lie 
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before it, in disregard of its duty to  prevent miscarriage of justice of 
custodial deaths.   
 The right to an effective remedy of custodial deaths is recognized 
under international law and it provided for in core human rights treaties. 
It provides that every person is entitled to an effective remedy, to have 
the right determined by a competent judicial, administrative or legislative 
authorities, and that the competent authorities shall enforce such 
remedies. Moreover, international criminal law obliges states to bring to 
justice perpetrators of crimes against humanity.  
 The inadequacy of judicial proceedings at both the trail and appeal 
stage is very clear in the Best Bakery case. In pointing to these failings, 
the Supreme Court in its judgment of 12 April 2004 has reminded the 
judiciary of the meaning and importance of a fair trail and pointed to the 
wide powers and obligation of the judiciary to make every effort to find 
the truth and ensure justice.    
 
6.1.6  Lack of women jails in Gujarat. 
 Custodial atrocities takes many forms in India and in particular 
Gujarat. Poor management in places of custody is one of such a worst 
form of such a custodial atrocities. But when we go deeper in the 
available data’s at the end of the chapter is a clear picture that poor 
management of places of detention is not only caused by the authorities 
concerned in the management but also due to lack of segregation of 
detenues which causes overcrowding resulting to deaths in custody as the 
data available at the end of the chapter depicts. The Times of India 
newspaper, Ahmedabad edition of July 5, 2004 reported that soon all 
women jails for women convicts managed by women officials will come 
up in Gujarat.  Authorities concerned in Gujarat for their administration 
of such jails in Ahmedabad, Surat, Rajkot an Vadodara said that all 
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training school premises which was severely  affected during the 2001 
earthquake into a women jail shall be repaired at a cost of Rs. 3 crore. 
The inspector general of jails in Gujarat Hemraj Gahlot, who also holds 
the post of the additional DG (Jails) said, “These jails meant for women 
convicts and undertrials, will be run by all women staff as presently they 
are not existing. From the superintendent to the ward in charge, all 
authorities will be women so that the problems and issues relating to the 
deaths in places of custody are better addressed. Meaning thereby that the 
present superintendents are male and problems (torture, rape, molesting, 
harassment, mistreatments, abuse, eve teasing which results into custodial 
deaths as indicated by the data at the end of the chapter do persists only to 
be solved when women jails will  be put in place.  
 
6.1.7  Problem of overcrowding in places of custody in Gujarat. 
 On the problem of overcrowding of jails a major problem starting 
from the authority’s face. For example, while the Sabarmati Central Jail 
can take in 1,654 convicts and undertrials, it now houses more than 3,000. 
While the Surat District Jail, having capacity of 260 persons, has to 
contend with 1,200 prisoners. Rajkot District Jail Houses more than 800 
instead of the sanctioned number of 212 convicts. Which is clear 
evidence to why there is persistence in custodial deaths as the data depicts 
which is available at the end of the present chapter. Among the eight new 
jails to be constructed all over the state, the ones planned at Galpadar 
Village in Gandhidham and Surat would be “Ultra-modern prisons”. 
 “The jail will have facilities like video – conferring to allow 
undertrials to be ‘electronically’ produced before judicial magistrates 
across the state, a 100-bed state of the art hospital, a separate area for 
women prisoners, a separate jail for undertrails and even a Pota Court 
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within the premises that would be spread over a plot of 55 acres,” 
informed Gahlot.1    
 Inspite of all these stringent provisions in the criminal law, the 
custodial torture of women goes on unabated in Gujarat resulting to 
deaths in places of custody as the available data of (NHRC) 1993-2002 
depicts. They are mistreated, molested and raped in police stations, jails 
and military interrogation centres., judicial custody, or under  any  other 
care homes, and detaining authority  authorised  to arrest detain and  
interrogate. 
 Greatly concern with the pathetic situation of women in custody, 
the government set up in 1986 the national expert committee on women 
prisoners under the chairmanship of justice V.R. Krishna Iyer: The 
committee was asked to study the handling of women offenders. To 
review their custodial problems (conditions) and treatment; to suggest 
measures to ensure fair and proper care to them and to improve the 
system. In its report, the committee reported various methods of torture 
met out to the women in which women police also participated.  The 
committed suggested various reforms. It recommended the formation of a 
national policy on custodial justice to women. 
 So far its recommendations remain unimplemented as deaths in 
custody maintains its redeem in Gujarat hence forcing the government 
has set up a national commission on women to look into various matters 
relating to women. The governments notorious for appointing 
commission to go into the problems and in response to their 
recommendations, appointing yet another commission, paying a little 
attention to implement their recommendations. Most of the findings and 
recommendations are “under study”. So commission or no commission 
                                              
1 Reported in The Times of India Ahmedabad Edition July 5, 2004 by Sourav Mukherjee under Times 
News Network. 
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women continue to suffer. It is women themselves who have to break out 
of the present system and get involved in solving their problems. 
 There is no doubt that one of the thrust areas has to be education as 
death in custody does decrease as depicted by the data at the end of the 
chapter. In the long run, it is education which strengthens women and 
enables them to fight against the atrocities. An educated woman fully 
aware of her rights is not as vulnerable to custodial harassment as her 
illiterate sister. Women NGOs can also play an important role to make 
them aware of their rights. These women bodies through playing an 
important role are basically city based. They should widen their network 
in rural and tribal areas of the country. Because most of the atrocities on 
women which go unreported, are committed in these areas. Women 
organizations can set up legal aid cells there. They can cooperate with the 
police to ensure the proper registration of complaints and the follow-up 
actions: 
 
6.2 Special Safeguards of Arrested Women: 
This sub-topic of legal rights of arrested women in custody, i.e. 
police custody or judicial custody, is covered under the topic `Special 
Safeguards or Protection to Women in Custody’ which has again been 
divided into further sub-divisions as shown below: 
 
6.2.1 Rights of women at the time of arrest: 
In Kartar Singh V State of Punjab2, Court held that the right to 
personal liberty and the freedom of movement are the basic rights of an 
individual in a democratic country. Before carrying out an arrest many 
safeguards have been prescribed in the Constitution of India, 1950 and 
                                              
2 Kartar Singh V State of Punjab AIR 1953 SC. 
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International Human Rights Instruments, 1948, Indian Penal Code (IPC), 
1960 and Criminal Procedure Code (Cr.P.C.), 1973 and the same is laid 
down in Art. 21 of the Indian Constitution which provides that :- No 
person shall be deprived of his life or personal liberty except according to 
the procedure established by law without forgetting the Cr.P.C. and its 
protection when it says that, depriving one's own life and personal liberty 
by the help of the procedure established by Law means;3 
(a) Give accused notice of hearing, 
(b) Give accused opportunity to be heard in defense. 
(c) Hearing should be by an impartial tribunal. 
(d) Reasonable restrictions can be placed on enjoyment of 
the Right of procedure. 
Before arresting a woman, first of all, one must bear in mind that 
life and liberty of a person should not be deprived except by reason and in 
accordance with the law. Accordingly, the arrest of a woman when 
effected by law, must be by woman(lady) Police Constable and in the 
absence of such a Police Constable, some women of the locality have to 
assist in the process, but not men police. 
In order to effect the arrest of a woman by the procedure 
established by law one must use lady police constable who is authorised 
to do so by law and the rest is in a judicial way. 
Once the arrest is made with the help of a lady police constable, it 
is within the rights of arrested woman that she is informed of the grounds 
or reasons for her arrest and it is her constitutional right to know the 
grounds of her arrest as embodied in Art.22(D)4 of Indian Constitution 
1950. The constitution further provides that the arrested woman in 
                                              
3 For details, see, government of India ministry of human resource development. Report of the national 
expert committee on women prisoners, 1986 -87, pp- 312-20.  
4 Art.22.of  The Constitution of India 1950  
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custody must be informed by the detaining authorities about her rights to 
represent her case by a counsel of her own choice and if she is poor, 
downtrodden or destitute, she must be provided a free legal government 
aid as it is within her constitutional rights as a fundamental right. Finally, 
it is the right of an arrested person to inform her relatives or family 
members to make arrangements for regaining her freedom. 
The arrest will end as soon as she is produced before the magistrate 
within 24 hours of her arrest. While calculating this time, one must 
include the time necessary for the journey from the place of arrest to the 
court of the magistrate, for the safety of human beings and in accordance 
with the procedure established by law not to go against the principles of 
natural justice accorded to all citizens by the supreme law of the land. 
All the above will only be possible i.e. arresting, detaining, 
providing legal counsel, informing relatives and finally producing the 
accused before the magistrate, only when the name and other details of 
the accused have been properly entered in police diary, otherwise the 
accused will not be produced before the magistrate. The Police who is 
indulged in torturing the detenues will not torture as soon as the accused 
is produced before the magistrate as the magistrate is  duty bound to 
inquire if she has been tortured by any one and if the answer is 
affirmative, the magistrate will order for the medical examination. 
When the result is out and proved that she was tortured or raped by 
the police on duty who arrested her, the particulars entered in the police 
diary and produced her before the agistrate are totally acceptable for the 
atrocities committed to the accused, so much so  that  the police are now 
applying other methods for  torturing the accused who is required to  be 
produced before the magistrate because of the fear of repercussions. 
The arrested women are presumed to be innocent before proved 
guilty. This one stands as one of the safeguards and their protection 
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incorporated by the IPC 1860, Evidence Act 1872, Indian Constitution 
1950, CRPC 1973. 
 
6.2.2 Right of arrested women to speedy trial: 
“Justice delayed is justice denied”. The right to public trial is 
implicit in Art 14, 9(1)(a) and 21 of the Constitution and in the Criminal 
Procedure Code plus IPC 1860 and even Evidence Act 1872. 
 
In “Shri Singh V State of Punjab5” honourable court held that delay 
in execution of a case is a wide violation of the Constitution – Article 14 
and Article 21 – hence violation of human rights embodied as 
fundamental right to citizens. Same Art 14 of the Constitution states that, 
the state shall not deny to any person equality before the law or the equal 
protection of the law and within the territory of India. At the same time 
Art 21 of the Constitution also states that, No person shall be deprived of 
his life or personal liberty except according to the procedure established 
by law. All these came upto be included in our constitution when it was 
promulgated in 1950 because the then UDHR had established the 
commitment for the protection of human rights in its body in Art 4 of 
Universal Declaration of Human Rights (UDHR) 1948 that, no one shall 
be held in slavery or servitude, slavery and the slave trade shall be 
prohibited in all their forms. 
Though there are no specific provisions for speedy trial in the 
Indian by judicial interpretation of art. 21 the Supreme Court confers this 
right on the accused. The Cr.P.C. contains many provisions to ensure 
speedy trials. 
                                              
5 Supra 2. 
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In the protection of human rights of people in custody the Supreme 
Court in Barker V Wing and Hussainar Khatoon Case has held that6  in 
addition to the general concern that all accused persons should be treated 
according to decent and fair procedures, there is societal interest in 
providing a speedy trial which exists in different or separate forms. This 
societal interest includes the following considerations: 
i) Lack of prompt trial contributes to backlog of cases, 
particularly in urban courts where defendants are allowed to 
negotiate more for lesser offences. 
ii) Persons released on bond for long periods awaiting trial have 
opportunity committing other crimes. 
iii)   Longer the accused is free awaiting trial, more he gets time 
to jump bail and escape. 
iv)    Delay between punishment and arrest is detrimental to         
rehabilitation. 
v)      Confining accused persons who cannot make bail in jails 
contributes to the overcrowding and poor state of situation. 
vi)      Lengthy pre-trial detention is costly not only in maintenance 
of the prisoners in jail but also loss to the society in terms of 
the prisoner's wages which he might have earned. 
 
6.2.3   Rights of women against unlawful arrests: 
In “Atma Ram V Ishwar Singh7” court held that no man should 
suffer because of fault of court or delay in its procedures. An act of court 
shall prejudice no man.  
                                              
6  Barket v. Wing AIR 1983, AIR 1983 Sec.465 and Hussainara V Home Secretary, State of Bihar, 
AIR 1979 SCC 1360 , Madhu Mehta V. Union of India AIR 1989 4 SCC 62, Sitaram v. State of 
Rajasthan, 1994 3 Cr 304, The State V. Maksudan Singh AIR 1986  Patna 38.  
7  Atma Ram V. Ishwat Singh AIR 1983. 
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Men are not the only people on earth who are always prisoners. 
Women and children also can be prisoners, but since the  researcher has 
taken a case study of women in custody in Gujarat, he will mainly deal 
with the protection of rights of women in custody. When court mentioned 
only “man” impliedly the word man represents the whole race of 
humanity i.e. male & female. So women are very well protected in the 
above judgements and rulings by the honourable court.   
In Art.22 (1 & 2)8 of the Indian Constitution we have seen the 
above mentioned protection in general where even women are included 
and the Article says :- No person who is arrested shall be detained in 
custody without being informed as soon as may be of the grounds for 
such arrest nor shall he be denied the rights to consult and to be defended 
by a legal practitioner of own choice, and that every person who is 
arrested and detained in custody shall be produced before the nearest 
magistrate within a period of twenty four hours of such time including the 
time necessary for the journey from the place of arrest to the court of 
magistrate. 
Art 3 of the UDHR while protecting people in custody, said that 
every one has the right to life, liberty and security of person, because all 
human beings are considered at the same level and must be represented 
and protected equally before the law. 
With the above Articles and Sections, from the already established 
statutes it is clear that there is sufficient protection against arbitrary and 
unlawful arrest of women. When the law is there to protect and safeguard 
the people in custody, what  remains is for the authority in charge to 
implement the existing Law in the larger interest of the society. Also the 
same protection against unlawful and arbitrary arrests is spelt out in 
                                              
8 Supra 4, Art 22. 
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Sections 41, 55 and 151 of Cr.P.C. providing  protection to the people in 
custody more particularly women against arbitrary arrests. This is for the 
promotion of human rights of women in the society and finally the 
authority has no option except to implement the statutes on ground. 
 
6.2.4 Right to freedom of thought, conscience and religion 
Human Rights ensure the dignity of the human being. The above 
said right to freedom of thought, conscience and religion conferred to 
people in custody (women) is protected by Art.19 and 25 to 28 of the 
Indian Constitution, Art.18 of the UDHR and Art.18 of the ICCPR. The 
same provisional statutes reads as  following :  
In “Art 19 of the Constitution of India 1950” six types of freedoms 
to the citizens are guaranteed and among them are "Freedom of 
Movement, Freedom to reside & to settle, and Freedom of Profession, 
occupation, trade or business. They  are important and must be addressed 
while probating the violation of human rights of women in custody. 
The right to freedom of movement has been witnessed in “Art 18 
of the UDHR”  when the articles has categorically protected human rights 
of people in custody by stating that, everyone has the right to freedom of 
thought conscience and religion. This right includes freedom to change 
his religion or belief and freedom either alone or in community with 
others in public or private, to manifest his religion or belief in teaching, 
practice, worship and observance. 
Art 19 of the UDHR while coming down for the protection, safety 
and security of people in custody has argued on the same lines as in the 
constitution by saying that, everyone has the right to freedom of opinion 
and expression. This right includes freedom to hold opinions without 
interference to seek, receive and impart information and ideas through 
any media and regardless of frontiers: 
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From the above articles and sections, it is clearly seen that the 
freedom of opinion, religion, conscience and expression is very well 
protected and represented in theory and the only thing left now is to put 
the same into  practice and implement it and practice as well to have a 
society culturally and morally -rich.  
Freedom of speech and assembly of association has been conferred 
on the individuals as human rights to the people in custody more 
particularly women. This right is protected Art.19 of the Constitution of 
India, Art 21 of the UDHR , Art 21 of Indian Constitution which talk of 
protection of life and liberty of an individual but allow the law to take its 
course procedurally, and finally Art.22 of the ICCPR . All these freedoms 
can be there when there are peace and tranquility in the nation. 
 
6.2.5   Right to protection against "Double Jeopardy"  
 (Police and other detaining authorities) 
Double jeopardy means to punish a criminal or accused for the 
same offence more than once. When a person has committed a crime, 
he/she becomes an accused, he/she is arrested by police, judged with 
criminal offence, found guilty and punished for the same offence. Again 
if the same authority i.e. judiciary along with the police punishes the 
same person for the same offence, it becomes double jeopardy which is 
against law. 
So no person can be punished for the same offence twice. This is 
enshrined in the Indian Constitution Art 20(2) that, no person shall be 
prosecuted and punished for the same offence more than once.  
Also the same protec tion is found in the Criminal Procedure Code, 
Section 400 that a person must be punished once not twice for the same 
offence. Hence, this part of the Constitution and Cr.P.C. act as safeguards 
in the human rights protection. To be fair and just to women in custody, 
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she too must be punished once in one offence so that human rights are 
accorded to her in our civilized and  modern society.9 
 
6.2.6 Rights to the Counsel: 
When an accused is to be produced in the Magistrate’s Court or 
Judicial Court it is important that she must get a counsel or pleader for 
her. The counsel is required so as to argue and represent the accused to 
regain freedom after arrest. The process of law must take its own course. 
This includes, the magistrate court and a pleader as an interpreter of the 
charges against the accused. So the counsel is part of fair justice in the 
procedures established by law.  
In “Argersinger Case,10” while delivering the judgment, the Court 
has held that no person may be imprisoned for any offence unless he/she 
was represented by the counsel at his trial. An accused as stated, cannot 
be sentenced or convicted unless she is given time to be heard and 
defended through a counsel of own choice. This is a protection which has 
been provided in the Indian Constitution Art.22(2) which reads as 
follows: 
No person who is arrested shall be detained in custody 
without being informed as soon as may be of the grounds for 
such arrest nor shall he be denied the rights to consult and to 
be defended by a legal practitioner of own choice: 
From the above it is abundantly clear that the constitution has come 
up in defence of the people in custody (women) that after arrest they must 
be informed of the reasons for such arrest and finally their right to be 
defended or to make representation through a legal practitioner of own 
                                              
9  Art 400 of The Code of Criminal Procedure 1973, Art 20 (2) of The Constitution of India 1950.  
10  Argersingr V. Hamtine 407 US 25 1972 Ranchhod Mathur Wasawa V. State of Gujarat AIR 1974 
SC 1143, Moolchand V. State 1990 Cr. LJ 682. 
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choice. The right to the counsel must be communicated to the accused 
immediately after the arrest which means that the right to be represented 
is from the preliminary hearing. In Coleman’s case11 court as said that: 
Counsel must be provided even at the preliminary hearing prior to the 
indictment. 
The Constitution, Human Rights Declarations, UN Conventions 
and other bodies were serious when they proposed for accused to be 
defended by a counsel. To be represented means to be defended from the 
preliminary level and the defense must be genuine to represent the 
accused and well prepared  to argue and convince the judiciary to be in 
favour of the accused. If the counsel is not well prepared, the judgment 
will not be valid i.e. 
In Washington’s case12 it was alleged that the defense was 
inadequately prepared for the appellant as no defense witness was 
produced and that the defense played a passive and objectionable role in 
capital punishment. What is more shocking is that the counsel admitted  
the alleged guilt of the appellant. 
 
6.2.7 Right to bail: 
 In Hussainara Khatoon (1) – (VII)’s Case13 Court directed the 
release of  the petitioner as the bail does not necessarily need sureties and 
right of women in custody is infringed. Aim and provision of bail is to 
restore the individual to liberty,  pending adjudication of his guilt by the 
court. 
                                              
11     Coleman V. Alabama 39 US 1 1970. 
12  Washington V. Strickland 673 f. 2 nd 1243 1982. 
13  Hussainara Khatoon I VIII V. Home Secretary, State of Bihar 1 1980 1 SCC, 81,91,93,98,108,115, 
Motiram & Others V. State of MP in 1979 SCR 335 Alsam Babulal Desai V. State of Maharashtra, 
AIR 1993 SC. 
 
243 
If one has been arrested in police custody or judicial custody and 
the offence committed is bailable offence then it is the right of an accused 
and the duty of custodian to inform the accused that she can be bailed out 
and can consult a legal practitioner for regaining her freedom. 
Courts have held that bail is a right which would be informed to the 
arrested person and the same should be granted without imposing 
unreasonable conditions. 
In Babu Singh’s14 case Supreme Court held that the refusal to grant 
bail without any reason and in the circumstances where all the five male 
members of the appellant's family are in jail, amounts to unreasonable 
and against the principles  of the natural justice. 
The rejection by any court or any detaining authority to award or 
grant bail in the circumstances where an offence is a bailable offence, 
amounts to unreasonable deprivation of the life and liberty of an 
individual and hence violation of human rights of women in custody of 
police or judicial, Care Homes or under any detaining authority 
authorized legally to take her custody or confine her. 
Whereas it is clear in Sec. 436 of the Cr.P.C. when it says that:” 
when a person other than a person accused of a non-bailable offence is 
arrested or detained, such person shall be released on bail. 
From the above Section, it is clear that, incase of any offence 
which is not of the nature of a non-bailable offence, it  is the right of the 
accused to be bailed and the duty of the authority to inform her of the 
same. 
 
                                              
14  Babu Singh V. State of UP 1978 2 SCC 777. 
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6.2.8 Right to be informed on grounds of Arrest: 
 When an accused is to be arrested or has been arrested it is the duty 
of the custodian to inform the arrested person of the reasons as to why he 
has been arrested. While it is the duty of the detaining authority and the 
right of an arrested person (women) to be informed of the grounds for 
such confinement. 
 In Sanat Kumar Singh15  case court held that one shall not be 
deprived of his life and personal liberty except according to procedure 
established by law. 
 This is as per the protection and security given in the Constitution 
of India. Art.21 which says that: No person shall be deprived of his life or 
personal liberty except according to the procedure established by law. 
 So the Constitution provides that one should not be arrested, but if 
she is to be arrested, it must be within the framework of law i.e. as 
directed by law, meaning thereby in accordance with the procedure 
established by the principles of natural justice.    
 Art 22(1) while protecting human rights of people in custody 
declared that, No person who is arrested shall be detained in custody 
without being informed as soon as may be of the grounds for such arrest, 
nor shall he be denied the rights to consult and to be defended by a legal 
practitioner of his choice. 
 One who is arrested shall be infomed of the  reasons of her arrest 
and shall ask her details regarding name, sex, age, occupation, place of 
residing, race and caste and in return the Police Officer executing the 
arrest must give her name and rank in that police station. Grounds of 
arrest includes producing her before the nearest Magistrate within 24 
hours and allowing her to be represented by a pleader of her own choice 
                                              
15 Sanat Kumar Singh V. State of Bihar AIR 1979 Khedat Mazdoor Chetna V. State of Madhya Pradesh 
and others JT 1994 6 SC 60   
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and finally inform the relatives of the accused who will arrange for the 
accused's freedom from custody. 
 The Constitution and the Universal Declaration of Human Rights 
(UDHR) 1948 have provided that life and personal liberty should not be 
restrained unless through the procedure established by law meaning 
thereby; 
¬ Give notice of hearing to the accused. 
¬ Give accused opportunity to be heard in defense. 
¬ Hearing should be made by an impartial tribunal. 
¬ Reasonable restriction can be placed on enjoyment of 
the right of procedure thereof. 
 To sum up, the above life and personal liberty must be included in 
the grounds or reasons for arrest to be informed to the accused without 
which there will be total violation of human rights of an accused in 
custody of Police, judiciary or other detaining authorities  authorized to 
arrest, detain and interrogate against any offence hence is like father 
molesting his own son.   
 
6.2.9 Right for Protection against illegal detention: 
 In Hussainara’s16 case Court held that illegal detention is in breach 
of Art.21 of Constitution and ordered for speedy trial by Court.  
 The Indian Constitution and the UDHR are in protection of people 
in custody or who are to be taken in custody. The Constitution in its 
fundamental rights and of course, specifically articles related to people in 
custody has said that people when arrested or to be arrested must be 
accorded all the human rights required. Nobody should be arrested if she 
has not committed any crime. That is why Art 21 has held that, No person 
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shall be deprived of his life or personal liberty except according to the 
procedure established by law. 
 This means that if there is no reason for the arrest, one must not be 
arrested, because if they arrest her, they are expected to accord the same 
person all human rights including even explaining the grounds of arrest. 
 Also Art 22 of the Indian Constitution has protected people in 
prison in that, no law, providing to prevent detention, shall authorise the 
detention of a person for a period longer than three months.  
 From Article 22(4), one must  know or learn that on humanitarian 
grounds, illegal detention is against humanity. The constitution also has 
come to the rescue of humanity that one who has to be detained must be 
detained on reasonable and proved criminal acts. That criminal acts must 
be proved in the court of law and the same accused given time to defend 
oneself till the court is satisfied that it is now time to convict her. Apart 
from all the provisions anything outside this provisions of court is illegal 
detention hence not admissible in the court of law for conviction. 
 The same protection and safety is also included in the Cr.P.C.1973 
of India and the provisions or statutory provisions for the protection, 
safety and security of people in custody against torture, rape, assault 
cruelty, inhuman or degrading treatments by the authority i.e. police 
judiciary and other detaining authorities authorized to arrest detain and 
interrogate against an offence, are as follows :-A police officer making an 
arrest without warrant shall, without unwarranted delay and subject to the 
provisions herein contained as to bail, take or send the arrested person  
before a magistrate having jurisdiction in the case or the officer in charge 
of a police station as provided in section 56 of the Criminal Procedure 
Code (Cr.P.C. 1973). 
 This shows that one who has been arrested by a police without a 
warrant of arrest may be implicated and a legal practitioner and judge or 
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magistrate must take stock of the situation to decide as to whether the 
arrest was legal or illegal and accord all provisions of human rights on the 
accused. The same provisions are also seen in sections 57 and 76 of 
Indian Cr.P.C.1973. 
6.2.10 Right to be produced before the Magistrate within 24 hours of 
Arrest: 
 Apart from illegal detention and the same being against the 
Constitutional Law, here comes another right to be accorded to the 
detenue as a fundamental right as well as a human right. To be able to 
know whether an offence or crime committed is bailable offence and that 
one is illegally detained or the type of punishment entitled, an accused 
must be produced before the magistrate who is an expert to take the 
decision and bring the accused to justice or take justice to the accused. 
 In Shri Singh’s17 case, the production of the accused before the 
magistrate is given in the fundamentals of the constitution and even time 
is specified within which one must be produced. The magistrate is the 
final person as far as criminal act is concerned and he must be given time 
to deliver necessary judgment to the accused. To be given time means an 
accused will be taken to him or her and law will take its own course, by 
looking for the time of production of an accused into the court of law 
which is always within 24 hours from the time of arrest including 
possible travel time from place of arrest to the Magistrate’s Court as 
shown in the Constitution of India Art-22(2) which says that, every 
person who is arrested and detained in custody shall be produced before 
the nearest magistrate within a period of twenty four hours of such arrest 
including the time necessary for the journey from the place of arrest to 
court of magistrate. 
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 The Constitution in protecting and respecting rights in India 
allotted time i.e. 24 hours which is enough or reasonably enough for the 
authority to enter the name of the accused in the police diary, complete 
other formalities and produce an accused before the magistrate. Twenty 
four hours is limited upto only for registration so that police will not get 
enough time to rape, torture, tease or molest and do some illegal 
confinement i.e. wrongful confinement, solitary confinement, arbitrary 
detention or imprisonment and curtail one's own human rights. Thus, to 
adhere to the constitutional requirements one must be produced before the 
magistrate within 24 hours. 
 Cr.P.C. has also mentioned something in its defence or protection 
of human rights of those in custody and it has in “Section 57 of Cr.P.C.” 
- no police officer shall detain in custody a person arrested without a 
warrant for longer period than under all the circumstances of the case is 
reasonable, as such period shall not, in the absence of a special order of a 
magistrate under sec.167 exceed twenty four hours exclusive of the time 
necessary for the journey from the place of arrest to the magistrate's 
court. 
 This shows that a criminal is not a non person or an animal but a 
human being in the strict sense of the word and must get the treatment of 
humanity as the Magistrate will read and interpret the law which is 
overlooked and get the punishment which will be awarded by law itself. 
To confine one without producing her before the magistrate is against the 
Indian Constitution, Cr.P.C. and a clear human right violation. At the 
same time to produce the same before a magistrate after twenty four 
hours have elapsed is violation of her human rights. Criminals are not bad 
but the bad thing is criminality and to search for criminality and remove 
criminality and leave or protect the criminal is the objective of law. The 
law is to eliminate criminality, not a person (human being). By observing 
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provisions of law, we can eliminate criminality, but outside the law we 
would eliminate a person which will be a loss  to the society. 
6.2.11 Right not to be a witness against herself (ownself): 
 “No doctor can cure or inject himself.”  “No witchcraft can 
bewitch himself,” or “no barbar can dress his own hair.” In the same 
way, an accused cannot or is not supposed to be a witness against  
himself as the clear principles of natural justice will not be extracted 
which renders law ultra vires.  
 Many a times the police or other detaining authority compel or 
force the accused to confess the guilt  by applying third degree method. 
The admission or confession which  is  registered under force is not or 
will not be considered as an admissible evidence before the court of law. 
An admission by an accused under fear is not considered in the court of 
law. 
 In Art 20(3) of the Indian Constitution the same is laid down as, no 
person accused of any offence shall be compelled to be a witness against 
himself. 
 The article is simply a protection against testimonial compulsion 
and is applicable even to corporations. 
 Also the Cr.P.C. 1973 prohibits all statements made by accused 
befo re police to be signed and police is prohibited to use undue influence 
for confession and while confessing accused must be informed that she 
should not confess but if she does so the same statement will be used 
against her.18 
 
                                              
18 Sec. 162, 163, 164 of The Criminal Procedure Code, 1973.  
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6.2.12 Right to get copies of documents and statements of witness on 
which the prosecution relies: 
 When the proceedings are going on and the arguments before a 
judge in court are continuing, some witnesses are involved to make the 
process easy for the judge to deliver judgments in accordance with law 
and procedures. 
 At the end of the procedure there comes the sentence or judgment 
from the judge or magistrate. So it is the right of the accused to get the 
documents of the witnesses on which the judgment was relied upon. To 
get the documents is a right and is considered as part of the right to be 
informed of the grounds for arrest. Art.22(1) of the  Constitution of India 
has given a good protection to the accused to be able to be informed of 
the grounds of arrest. On the same lines, after the judgment is passed,  the 
same person must be told the grounds of judgments i.e. materials used 
otherwise human right may not prevail. 
 The right to get the documents on which the judgment was relied is 
supported by sections 173 (7), 207, 208 & 238 of Cr.P.C. as shown 
below:  
 In Section 173(7) of Criminal Procedure Court 1973 it is indicated 
that where the police officer investigating the case finds it convenient so 
to do, he may furnish to the accused copies of all or any of the documents 
of the case . 
 Sec.207 of Cr.P.C. also says that, in any case where the 
proceedings have been instituted on a police report the magistrate shall 
without delay furnish to the accused, free of cost, each of the following: 
¬ The Police Report 
¬ The First Information Report recorded under Sec.154. 
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¬ The statements recorded of all persons whom the 
prosecution proposes to examine as its witness 
excluding that made by police officer. 
¬ The confessions and statements if any recorded under 
sec.164. 
¬ Any other document necessary to be forwarded to the 
magistrate by police. 
 When the statutes provided in the above mentioned items it was of 
the view that police must follow the strict guidelines while arresting 
which is established in the provisions of the documents of law. By setting 
such guidelines to the police, judiciary, jail authorities, authorized to 
arrest, detain and interrogate against any offence is a clear safety and 
protection of human rights contained in the documents. 
 Sec.238 of Cr.P.C. 1973 says that, when in any warrant case, 
instituted on the basis of a police report, the accused appears or is brought 
before a magistrate at the commencement of the trial, the magistrate shall 
satisfy himself that he has complied with the provisions of sec.207 i.e. 
furnishing all the documents free of cost to accused. 
 Even though much of the protection of an accused person in 
custody is from Cr.P.C. still the constitution has included in its Art.22(1), 
the right to be informed of the grounds of arrest. This is due to the fact 
that the Constitution in its fundamental rights did not mention right to 
copies of documents.  
 
6.2.13 Right to benefit of Innocence till the contrary: 
 Though the Constitution has not included this provision of 
innocence of the accused till proved guilty, the fact that it has been given 
in the Evidence Act. Sections 101 - 104 is good enough. 
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 But it should not be assumed that the provision to protect an 
individual (accused) in custody is to be given a benefit of the presumption 
of Innocence till proved guilty beyond reasonable doubt is not provided 
in the Constitution and in the fundamental rights. When the fundamental 
rights provide a protection right from the time of arrest of an accused to 
be produced before the Magistrate within 24 hours (Art 22(a) again, there 
is another provision not to deny any person equality before the law and 
equal protection of the law (Art 14), No person shall be convicted except 
for violation of law in force (Art.20), No person shall be deprived of his 
life or personal liberty except according to the procedure established by 
law (Art.21) and finally no person who is arrested shall be detained in 
custody without being informed the grounds for such arrest nor shall be 
denied the rights to consult and be defended by a legal practitioner of 
own choic e (Art.22). 
 From the above paragraph there is a proof that though the 
constitution does not mention of the benefit of innocence till proved 
guilty when Art.22 says that a person to be produced  before the 
Magistrate within 24 hours it means that the magistrate will listen to an 
accused and her defence and come out with conclusion whether she is 
guilt or not hence a provision in the fundamental right and the best way 
never to violate rights of an accused in police custody. 
 At the same time Art.21 says that any person who is to be deprived 
of her life and personal property must be through the procedure 
established by law. The procedure mentioned here to establish that the 
accused is guilty of the offence, legal steps must be followed through the 
argument of a legal counsel or legal practitioner and then conclude. So 
one is innocent till proved guilty, till arguments with facts are presented 
in the court of the magistrate and witnesses are examined.  
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 No person shall be convicted except for violation of law as land the 
fundamental right Art.20. To prove violation of law in force certain legal 
steps must be followed with supporting evidence from legal 
practitioner/lawyers and the guilty one is proved beyond doubt hence an 
accused is innocent till proved in legal debate by lawyers, that she is  
guilty by court of law. 
 
6.2.14 Right of arrested women not to be subjected to unnecessary 
restraint: 
 An arrested person may end up escaping from the custody because 
nobody is happy in lock-ups. To make sure that all the accused are treated 
well by the Police Officers, jailors and other detaining authorities, they 
have a duty to strict confinement. It may include even tying individual 
accused together, both hands and legs together. It is their duty to produce 
them wherever needed. It is a trust from the state entrusted to them to 
make sure that they execute the same. If they fail to do so and the 
criminals or accused persons run away from custody, they will be liable 
of breach of trust and be punished by the Government which trusted 
them. Finally, it must be clear that the police, judiciary, jailers, care 
homes and other detaining authorities authorized to arrest detain and 
interrogate against an offence, are the trustees of the government they act 
on behalf of the government for maintaining law and order.   
 But since there is protection for the accused in custody of police or 
judiciary  they should not be subjected to unnecessary restraints. In 
section 49 of the Cr.P.C., a protection is provided to the arrested people 
(women) not to be restrained seriously. In Afzal’s19 case court said that  
                                              
19 Afzal and another V. State of Haryana and Others 1994 Cr LJ 1240 Inder Singh V. State of Punjab 
and Others I 1995 CCR 59 SC Ghulam Sarwar V. Union of India & Others 1967 Cr LJ 1204. 
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the section says that, the person arrested shall not be subjected to more 
restraint than is necessary to prevent his escape. 
 At the same time Art 9 of UDHR 1948 has categorically and 
clearly stated that, no one shall be subjected to arbitrary arrest, detention 
or exile: 
 The accused people in custody have right to be protected by law 
and law guides them not to be placed under unnecessary restraint, to treat 
them as human beings and accord them all the rights of accused. They 
people should not be put together like goods or not be tied by hands and 
legs together because that will be inhuman. A criminal is a human being 
and we strive for reformitory activities not mistreatment, as indicated in 
Cr.P.C. and Art.9 of Universal Declaration of Human Rights. 
 
6.2.15 Right of arrested person to be medically examined: 
 Once somebody has been arrested by police they apply some third 
degree methods and cause injuries it is in clear violation of human rights. 
So when produced before the magistrate the first provision is that the 
accused must be medically examined to ascertain the injury. If the 
accused is woman whether beaten or not, she must be examined to 
ascertain whether pregnant or not. This is because she may later on be 
discovered to be pregnant and the detaining authority will be liable of 
rape which will ultimately prove violation of human right of accused in 
custody (women). 
 Further, it is the right of the accused to be medically examined so 
long as she is in custody, for prevention against any disease as 
"prevention is better than cure". 
 It is the right of arrested women to be medically examined by 
medical practitioner at her request to ascertain whether she has been 
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tortured by the police authorities executing the arrest and the medical 
practitioner must be a female medical practioner. 
 
6.2.16 Right of arrested to produce defence witnesses: 
 It is a fundamental right of arrested women to produce defence 
witnesses when the process is underway.  This is human right which is 
required to be accorded by the state to its citizens. 
 The accused’s own words cannot be admitted as the base for 
conviction  unless he produces one evidence to justify his defence and 
same element or witnesses must be there in his favour. So when court will 
deliver reports  judgment witnesses and legal practitioner's literatures are 
consulted. 
 
6.2.17 Right of arrested person (women) to restrain police from intrusion 
on her privacy: 
 The fundamental rights in its address to the protection of persons in 
custody have guaranteed the safety or protection in Art.21 of the 
Constitution of India that, no person shall be deprived of his life or 
personal liberty except according to procedure established by law. 
 When police want to arrest a female accused, they must follow the 
procedure established by law i.e. Women are to be arrested by or in the 
presence of a  Lady Police Constable and confined under the security of 
lady custodian. She must be arrested after sunrise and before sunset. 
Though there are circumstances compelling the arrest by police constable 
without the presence of a woman police constable like suicide bomb or 
human bomb, terrorists or is for the interest of the society. Such 
circumstances are only and the only situation when procedure established 
by law to arrest a woman can be assumed and the arrest is at any time of 
the 24 hours and the arrest must be done with, male family member  
256 
present. Lastly, she must be told or informed of the grounds of her arrest 
and also be accorded all her human rights, dignity, decency and fair 
treatment as a weaker section person of the society. 
 
6.2.18 Right of arrested person to copy of the Judgments when sentenced 
or after imprisonment: 
 When somebody has been imprisoned, it is not only her right but 
also the duty of the judiciary to provide her a copy of the judgment 
passed, containing pleadings and part played by the witness and 
arguments thereof: 
 There is also a provision in the Indian Criminal Procedure Code 
1973 in Section 363 which reads that, when the accused is sentenced to 
imprisonment, a copy of the judgment shall, immediately after the 
pronouncement of the judgment, be given to her free of cost. 
 In Anil Kumar Biswas’s20 case court held that the state will commit 
a crime if a copy is not extended to the accused of the sentence passed so  
that she will see the steps towards passing such sentence. 
 
6.3 Segregation of Female in Custody from their Male Counterparts: 
 In the Prisons Act regarding classification of prisoners it is 
clarified that the segregation of prisoners should always be based on 
scientific methods and modern reformative principles. 
 According to the Prisons Act 189421, the prisoners are divided 
according to their age, sex, nature of the offence committed and legal 
position. Similarly, you cannot mix the under-trials and detenues 
together. Further, you cannot keep male and female in the same room, 
custody or under same roof. By mixing male and female together you are 
                                              
20 Anil Kumar Biswas V. State AIR, 1954 Cal. 29, Kant Shree Lal Saraf V. State of Bihar 1979 Cr. LJ 
895 Pat Krishnan Sreevasan V. State 1992 Cr. LJ 584 Ker.  
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sure to affect their mental and physical conditions, which is 
'Unreasonable and unfair" and is also contrary to the declarations of 
human rights conventions. 
 Women being a weaker section in the society and living in a male 
dominated society need protection against the men of the world. If you 
don't segregate men and women to live apart, there will arise one problem 
that one cannot solve. The Indian Constitution in its fundamental rights 
was aware of what was going to happen if it had not proposed provision 
favouring women for their protection. Art.15(3) of Indian Constitution 
says that, nothing in this article shall prevent the state from making any 
special provision for women and children. This is clear from the statues 
with provision of reasonable classification which is also supported in the 
constitution. 
 Thus, in Article 15(3) of the Constitution of India the children are 
included, but as the children are minor citizens, the state is favouring 
them.  In the same way, as the women are weak, both physically and even 
mentally, the state has chosen to favour them. If the State has segregated 
men from women in its fundamental rights and they have been favoured 
what about the prisons? What was started by almighty was accepted by 
framers of the Constitution and it must be practised in the prisons. They 
were favoured from the Vedic Period, then the Sangam Period all through 
to the time when Ravan kidnapped Sita. He favoured her by according 
her all her human rights. The same way women have been favoured by 
the Constitution. We will not be unique to act parallel if we have to 
favour women and accord them special place in jail or custody. 
 Well it is not in our hands, segregation is a must. If you mix men 
and women together they are bound to get problems in custody as against 
their fellow inmates (Men). Men always are b lamed to tease women and 
                                                                                                                                   
21 The Prisons Manual Act, 1894 Sec 27 (1) 
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they enjoy doing it. A woman is a person of opposite sex and men always 
are in search of them when they are alone. In custody they are alone and 
men can't miss such opportunity and  will always try to molest them i.e. 
rape them and in the process women will suffer for the second time. So, 
to address human rights for people in custody one must address the 
question of segregation and implement the same. That is when human 
rights of women in custody will be complete otherwise it will be like a 
dog barking against the clouds and nothing will happen. 
 While in the custody women need privacy even for changing 
clothes, taking bath, and responding  to natural calls. All such things need 
privacy because ladies fear doing them in front of every individual(men). 
Men are always anxious to see women doing such acts and enjoy in 
teasing them. So segregation will only be addressed in a democratic 
country where human rights are operational. There will be i.e. separate 
toilets for male and female available, separate rooms for male and female, 
separate bathrooms for male and females, separate dining rooms for male 
and female and finally jail warden or jailors or custodians who are 
responsible for female must always be female jailors or police or 
custodians. 
 A woman biologically has a weak body and even the body 
structure is weak from physical outlook. So women when working in 
custody need to be segregated from men. Work to be done by women 
must be different from the labour done by men. Hard work must be for 
men and female or women must be given soft ones. Again a women 
should not work all throughout the day, they should atleast be rested, 
given time to care for their children if any. Unlike men, women's timings 
in work must be strictly after seven o'clock in the morning and before six 
o'clock in the evening. They should not be asked to work during  night 
hours, as it is against humane ethics and also detrimental to the Factories 
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Acts/Laws. This can be made  possible only if they are segregated from 
men. If you mix them with men, you are indirectly compelling them to 
work even during night hours which is totally wrong and should be 
avoided. 
 The Prisons Act 189422 says that While medical examination is a 
must for every detenue or people in custody every day in the evening 
women's medical examination must be special. The medical examination 
doctor must treat them as fragile people and should carry out thorough 
medical check ups including pregnancy possibilities and if they are 
pregnant he (doctor) must advice the jail authorities how to handle 
pregnant women, in accordance with the provisions of law or how she got 
pregnancy, people involved and the punishment thereof.  There must be a 
segregation in routine medical check-ups for women and men. If they fall 
sick in hospital also they must be segregated and all necessary medical 
treatment be provided to them without delay to avoid complications. 
 Putting men and women together anywhere is an evil practice. It 
can promote prostitution in the state by the help of custody. Women in 
jail or custody are not with their husbands to quench sex, and the men 
who are in custody are not jailed with their wives. So when they are 
together they can decide to do everything including sex, keep quiet and 
nobody will know what is happening. Non- segregation of men and 
women in custody amounts to giving authority or promoting prostitution 
by the state itself and the end result of prostitution is always more 
pregnancies and births in custody. All the expenses involved must be 
borne by the state. The diseases like sexual diseases will be more easily 
transmitted amongst detenues or people in custody and expenses of 
                                              
22 Ibid Sec. 13. 
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curing will be borne by the state. Finally immortality in the society will 
increase hence unclean society. 
 
6.4     Treatments programmes to the female prisoners: 
 The researcher here will deal with various programmes for the 
female prisoners who are under the worst conditions of their lives. 
 When women are in custody, they enters another world of 
problems. Women, when born, were born as victims, live as victims if 
they live at all and die as victims, forced to live through atrocities like 
gang rape, suicide, through custodians custodial torture, molested, 
teased, mistreated, abused, harassed and other inhuman and degrading 
treatments. This is India (social justice is unlimited, frailty, thy name is 
women.). The following programmes for treatments of female in prisons 
will show that personality of women must rise now because there will 
never be a generation of great men until "there is a generation of free 
women- or free mothers".  
 
6.4.1 Programmes on Information collection and monitoring of female 
in prisons: 
 For better visibility of data relating to violence against women in 
prisons or custody, an information collection programme and analysis 
system is required to be conducted which can give an overall picture of 
the trends of such crimes in the state. The creation of such data base 
programme using computerized systems should be an essential part of an 
integrated information system extending from the local level to the 
national level. While this is an extensive task and would involve a 
complete review of the existing reporting system, the programme group 
would consider working out specific parameters of a possible reporting 
system and the details would be worked out later by the "National Crime 
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records Bureau, Ministry of Home affairs, Department of Women and 
Child Development and National Commission for Women"23 in 
consultation with the states. In the meantime, alternative short term 
measures for better reporting and monitoring should be considered.24 
 One of the pre-requisites for any affirmative action is the 
acceptance of the fact that women are the first casualties or vulnerable 
survivors during and after crises, riots or natural calamities which extend 
even to prisons when they are in custody. They are hit most, by the prison 
authorities i.e. tortured, raped (as one cannot rape a male prisoner), 
molested, ill-treated and even killed in custody. Thus to address treatment 
programme for female in prisons, government is supposed to take 
premptive action and voluntary organizations like NGOs which can 
prevent exploitation of their vulnerability through relief measures 
counseling and restoration of confidence by prompt police action if the 
situation so warrants. Thus, it would be well to alert the district 
authorities and give them full support in such a situation. 
 
6.4.2  Programmes to create a receptive climate:  
 A large percentage of the incidents of violence and crimes against 
women occur within the four walled rooms of custody of women in 
prisons and they go unreported. While there is a marked reluctance on  
part of most victims to report such crimes, partly on account of social and 
domestic pressures, often such crimes are not reported because of lack of 
confidence in the enforcement machinery. There is little appreciation of 
the fact that a woman usually goes to the police when she is victimized, 
almost as a last resort. While a part of this problem can be corrected 
                                              
23 Ministry of Home Affairs, Department of Women & Child Development and National Commission 
for Women. 
24 Sharma O.C., Crime Against Women, Aug 18, 1993 (Book) Ashish Publishing House 8/81, Punjab 
Baug, New Delhi 110026 p. 20.  
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through better training of the police machinery, there is a need to restore 
the confidence of people in the enforcement machinery through 
affirmative action. This would involve the creation of an appropriate 
receptive environment for better registration and investigation of crimes. 
The State government can play a major role in creating an environment 
giving awards and recognition to sensitive officers, making entry in their 
evaluations and highlighting cases in which prompt action has been 
taken. This can be through appropriate media interventions, regular 
review and appraisal of statistics relating to gender related violence in 
terms of registration, prosecution and conviction data etc. This also 
involves the co-operation of voluntary organizations, public figures, 
activists and elected representatives. In these contexts even governments 
have to play a definite role in the promotion and encouragement of 
voluntary organizations which are not founded by the local governments. 
 
6.4.3  Programmes which will create State Model Machinery: 
 Important issues which require attention at the state level is to 
formulate programmes which would necessitate the designation of a 
nodal point in the State government, which would ultimately assume the 
entire responsibility for coordinating various facts involved in the 
problem of crimes against women in prisons. While the responsibility for 
creating a database and processing information relating to such violence 
would be the responsibility of the Police Computer System, there is a 
need to make this issue a subject of greater concern for the Home 
Department of the States. It has also been observed that State Department 
dealing with issues relating to women is not kept informed or involved in 
such matters. It would perhaps be appropriate to consider a programme of 
setting up of a state level committee which would periodically review the 
crimes against women in prison and other relevant issues. Such 
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committee will consist of representatives of the home department, state 
police, judiciary, the prosecution agency and the state department dealing 
with women issues, Voluntary Organizations, activists and academicians. 
The programmes will hold that the committee will be headed by the Chief 
Secretary and holding of quarterly meetings is must. Through this 
programme it would then be possible to coordinate the efforts of the 
various agencies involved and ensure that effective action is taken. The 
review of developmental programmes affecting women would also be 
taken up  and coordinated by this committee. The group would make a 
special recommendation regarding the functions of such committee. 
  
6.4.4  Treatments Programmes to identify test cases of female in prison: 
 The state government will formulate programmes that could 
identify tests cases for investigation by the State CID and give due 
publicity to the outcome of such efforts. Prominent Lawyers, other those 
of than the official prosecution machinery, could also be engaged in the 
prosecution of such cases to ensure conviction. 
 
6.4.5 Treatments Programmes for legal aid and legal literacy of female 
in prison: 
 While a network of legal aid services is available in all states, there 
is a need to make special services more accessible to poor women by 
formulating programmes responsible for the same. This state legal aid 
committee programme for the treatment of female in custody could take 
particular care of this aspect and supervise the functioning of District 
Legal Aid Committees. 
 The programme to spread legal literacy amongst women is 
extremely important. Knowledge regarding their rights, laws and 
procedures imparted from the treatments programmes arranged would go 
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a long way towards the actual exercising of women's rights while in 
prison. The legal literacy manual formulated from programmes is given 
to the department and translated in all languages (Major ones) in India 
and in particular Gujarati language could be widely disseminated through 
voluntary organizations i.e. Self Employee Woman Association (SEWA) 
and Ahmedabad Woman  Action Group (AWAG) etc. state and district 
legal aid committee programmes through government functionaries 
committee as well. The programme group could consider as to how legal 
literacy can be spread through existing set up and what are the new 
parameters which  need to be created. 
 
6.4.6 Treatment Programmes to create Special Courts for Female in 
prison: 
 Cases involving crimes against women tend to get lost in huge 
mass of cases pending in the trial courts for years together. Witnesses 
become hostile, victims get discouraged and conviction rates decline. So, 
the programmes meant for setting up of special courts to offer the 
treatments to the female in prison could be preferred. The family courts 
fulfill a special function in this direction, but very few such courts have 
been set up. Only twenty nine (29) such courts have been set up at 
18(eighteen) locations in 7 (seven) states (as on 31.12.1991). Hence 
treatment programmes to put pressure on state government to identify 
more  locations and take effective steps to set up family courts is the talk 
of the hour. 
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6.4.7 Networking with other State Governments as a treatment 
programme to the female in prison: 
 The problem of female in prisons is not usually a visible 
phenomenon. However, the problem is serious enough to warrant creation 
of an effective network among the state government to exchange 
information and take coordinated action to identify the culprits violating 
human rights of female in prisons and to bring to an end such violations. 
Gujarat may apply the methods used by other states in curbing down the 
problem of female in custody in solving the present atrocities. The same 
way they brought in Mr. K.P.S.Gill to solve or to help advice the Chief 
Minister of Gujarat Mr.Narendra Modi on how to go about with curbing 
the swelling of riots in the state is the way they are to borrow the 
machinery from outside where there are no reported atrocities of women 
in prison and apply in Gujarat. So it is a treatment programme to apply 
the same methods of other states’ or to experiment on other states 
methods and eliminate the custodial atrocities. 
 
6.4.8 Treatments Programmes to create a social defense for female in 
prison: 
 A programme of fairly widespread network of social defense 
service existing in large number of state is a part of the treatments of 
female in prisons. Under this programmes family counseling centres, to 
educate people in the society on how to treat and handle women who 
have finished their terms in prisons, not to neglect them but accept and 
rehabilitate them, programme for protective and corrective homes and 
short stay homes have to be set up in various states. However, such 
facilities may not be available uniformly. The programme for state 
government to undertake special study of this and identify the locations 
and voluntary organisations which would be entrusted the task of running 
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new homes has been taken over. The offering of the homes set up under 
the Prisons Act to voluntary organisations could also be considered in the 
programmes. 
 
6.4.9 Treatment programme to create State Level commission for 
women in Gujarat. : 
 The National Commission for women was constituted by the 
Central Government in January 1992. Some State Government have 
initiated the steps towards setting up state level commissions. The same 
has not been formed in Gujarat State but it is about to be constituted. 
Some States like West Bengal, Kerala have constituted the state level 
commissions. 
 The programmes to constitute state level commission in Gujarat 
and all other states is a positive note. The state level commission will play 
a role of watchdog effectively to ensure that the registration of an accused 
in police diary is done, registration of offences takes place, their 
investigation, prosecution, protection against violation and deprivation of 
the rights of women, implementation of special laws and to activate 
voluntary organisations to be advocates in this regard. Such state 
commissions would have a network effectively with the National 
Commission for women and constitute a nationwide network which could 
monitor and review cases of atrocities against women in prisons or 
custody or jails. Periodical reviews of national and local laws to be 
implemented will be undertaken from time to time. 
 
6.4.10 Treatments Programmes to set up separate State Department of 
women and child development: 
 There are very few states where there are district departments of 
women. So, the programmes to initiate  setting up of separate state 
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departments for women is highly called for. In the states like Gujarat 
programmes are encouraged to start first introduction of state commission 
level then separate for women departments which will look into matters 
relating to women’s developments which at present are treated as 
additional item of work in the State Social Welfare Department. 
 Women who constitute half the population cannot be treated as a 
separate group like the SCs/STs and Minorities or OBCs. They are half 
the population and integral and disseminated and vulnerable part of the 
population. Thus, no department can say that it is not concerned with 
women. The setting up of a separate department for women development 
to act as the Nodal agency in the state for all matters relating to the 
welfare and the development of women in prison seems desirable and the 
provision of staff for women should be distinct as the issues involved are 
different. 
 
6.4.11 Treatment Programmes to promote Non-Governmental 
Organisations which cater to the needs of safety of women in 
custody: 
 Non-Governmental organisations can supplement the role of the 
state governments effectively in the spread of awareness and in 
counseling rehabilitation of victims of custodial atrocities or prison 
violation of human rights of women (female). In doing or executing the 
aforesaid activities a well planned and promptly executed and effectively 
implemented programmes is necessary. These programme will make 
efforts in the right direction and their potential will be recognised by the 
state government In fact there are  number of areas and programmes in 
which voluntary organisations can be very effective indeed. Programmes 
will promote a large number of voluntary agencies throughout the state as 
they have a crucial role in mobilising public opinion, gaining access of 
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women, acting as delivery agents for some schemes, ideals and monitors 
for government’s own schemes and their functioning. Mahila Mandals 
(Women Trust), Mahila Sanskrut Sangathan (Women Cultural 
Association) could be promoted in every village so that they can function 
as field level agencies for social and economic transformation. As the 
spread of voluntary agencies has been uneven, programmes including 
efforts to promote them in rural backward areas is called for. State 
governments will have to, in consultation with women activists and 
others determine their role and initiate measures for their fullest 
cooperation. The role of the Central Social Welfare Board and the State 
Boards will have to be redefined in the treatment programmes of female 
in prisons. 
 The programme for the maintenance of lists of social workers and 
voluntary organizations by police stations and the issuance of identity 
cards to them to enable them to laise with the police with some 
legitimacy may be considered. 
 
6.5 National  Expert Committee On Women 
 The National Expert Committee on women was promulgated to see 
among other atrocities, torture, rape, death, domestic violence, 
kidnapping and abduction of women, commution of Sati, dowry 
problems, protection of women, exploitation in place of work, the 
elimination of all forms of discrimination against women, and finally all 
forms of atrocities they face in custody. Women as we all know comprise 
of the weakest section in the society where male dominates. So for their 
well being we must formulate law that protects them. 
 The law that will protect women against the atrocities mentioned 
can only be formed when a committee is there to promulgate and 
implement the law, because the law may be there but if not implemented 
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is as good as it never existed. The body or committee for such purpose is 
called the National Expert Committee for women and it is as under: 
 The National Expert Committee for Women was promulgated in 
India in 1990 Act and same act was constituted by the Central 
Government in January 1992. 
 The Committee of Experts for Women shall consist of not more 
than seven members appointed by the Committee of Ministers from a list 
of independent experts of the highest integrity and of recognized 
competence in international, social questions nominated by the 
contracting parties. 
 The members of the Committee shall be appointed for a period of 5 
years. They may be reappointed. However, of the members first 
appointed the terms of office of two members shall expire at the end of 
four years. 
 A member of the Committee of Experts appointed shall replace a 
member whose term of office has not expired, shall hold office for the 
remainder of his predecessor's terms. 
 Well to be precise the expert committee for women shall comprise 
individually as follows: 
 The body of expert committee will include Chairperson who has 
been a Chief Justice of the Supreme Court, one member who is or has 
been Chief Justice of the High Court and two other members to be 
appointed from among the persons having knowledge of or practical 
experience in matters relating to human rights. There shall be a  Secretary 
General who shall be Chief Executive Officer of the Commission. 
 The Commission’s Headquarters will in at Delhi and the 
commission may with the previous approval of the Central Government 
shift it to other places in India including Gujarat. 
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 The Chairperson and other members of the commission will be 
appointed by the President on the recommendation of the committee 
consisting of the Prime Minister, Speaker of the House of people, 
Minister for Home affairs, Leader of the Opposition in the Council of 
states and the Deputy Chairman of the council of States. 
 Any member shall be removed from office only by the order of the 
President, on the grounds of proved misbehaviour or incapacity. 
 The Chairperson shall hold office for a term of 5 years and is 
eligible for appointment for another term of five years. When 
Chairperson is not in a position to discharge his duties due to one reason 
or the other, the President will authorise one of the members to discharge 
the functions of the Chairman until the date the chairman resumes his/her 
office once again to discharge his/her duties. 
 Commission will meet at the date and place proposed by the 
Chairperson and it shall regulate its own procedures. All other decisions 
of the commission shall be authorised by the Secretary General of the 
commission. The salaries and other allowances payable to the members 
shall be prescribed by it. 
 
6.5.1  Functions of National Expert Committee 
 Present National Expert Committee for women in prison shall 
inspect jails or other places of custody where women are kept as prisoners 
and make appropriate recommendations for improvement of their 
conditions. Accordingly, the subject of custodial justice for women has 
been one of the thrust areas of commission’s activities. 
 Commission of National Committee for women in prisons must 
visit or has to visit many jails all over the country to study first hand, 
conditions of women inmates. Jails are of various categories i.e. sub-jails, 
district jails, central jails and women jails. After making all these lists 
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they will have to go to them one by one and see the conditions of women 
inmates and thereby make recommendations for improvements. 
 The issues relating to the conditions of prisons and jail reforms 
have been considered by  number of committees from time to time and 
their reports have included special recommendations on women 
prisoners. The National Committee on women prisoners headed by 
Justice Krishna Iyer (1986-1987)25 has made exhaustive 
recommendations exclusively for women prisoners coverin g various 
faces and even formulating a draft "Legislative -cum- Administrative 
Code" for government consideration. Similarly, the 135th report of Law 
Commission (1989) was devoted entirely to the problems of women 
prisoners and it came up with a completely new draft Chapter XXXIII-A 
to be added to Cr.P.C. 
 National Expert Committee though asked to examine the situation 
of women prisoners sometimes extends the scope deliberately of its 
purview to include women in all custodial situations viz. prison, police, 
social welfare institutions. The very function was meant to create 
awareness on women about their rights from the state and society, right to 
equality before the law and the equal protection of the law. 
 The National Expert Committee's principle is to look for the means 
to remove the immunity of the criminal justice system to concern for 
women. It should be born in mind that women in custody have special 
needs peculiar to their gender and role to be treated separate. Thus, it is 
incorrect to treat them as mere annexe to the men’s prison. 
 The Committee will search out whether there is enough female 
police escort, whether there is enough transport or delay in arriving at the 
court, whether legal aid to women in custody is made easily available 
                                              
25 Justice Krishna Iyer (1986-87) head of National Expert Committee for Women. 
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whether Jail Superintendent is a member and that whether lady doctors 
are in charge of medical examinations. 
 The National Expert Committee will have to look into exactly how 
many state owned /state aided/ private facilities of women in custody are 
there whether the offenders need to be segregated in custody. According 
to last report of Justice Krishna Iyer of women inmates, women jails were 
increased from 6 to 14. 
 The National Expert Committee will visit the number of jails and 
listen to the complaints whether there is  any harsh treatment given by the 
police i.e. beating, physical torture, rough handling and even sexual 
indignity with the women in prision. When a women stays in police 
station for long hours, she may not have a recourse for a toilet, privacy or 
other amenities specific for her. The committee will also see cases 
whether there is disregard of women by men police in terms of arrest, 
search, custody, transfer and their rights according to laws. 
 Finally, the National Expert Committee for women must come out 
with operational recommendations to refer to judicial, legislative, 
administrative and participative structures and among these some of the 
key ones may include, among others, the following: 
1) Recommend for greater uniformity of judicial and 
correctional process to ensure equitable custodial 
conditions for all citizens, men and women, 
irrespective of the state they live in. 
2) Recommend critical assessment of the efficacy of 
existing legislation and how carried out with the 
specific objective of depenalisation descriminalization 
and deinstitutiona- liaison. 
In the interim specific provisions in IPC, CRPC, 
Prison Act, Police Act should be introduced to reflect 
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the special needs of women in custody. Enlightened 
sentencing especially bearing in mind women's own 
responsibilities for caring her children (younger) and 
household work must be advocated. 
3) Visitorial rights of recognised individuals and 
institutions to custodial centres must be allowed. 
These will include access to inmate’s and institutional 
records without prejudice to the inmates right to 
privacy. 
4) Prison service should be developed with greater 
representation of women. A women DIG must be 
attached to every state headquarters. 
5) Recommendation of segregated custodies as 
specialised approach to women. Special booths or 
units set up where women can report when in conflict. 
6) Women’s representation in police should be likewise 
enhanced and mobility provided. 
7) Special Mobile women prisoner adalats are 
recommended to expedite judicial processing of 
inmates' cases. 
8) Social Legal Counseling cells to be operated by law 
faculties and schools of social works or by voluntary 
bodies are recommended in prisons and in other 
custodial centres. These would help to bring legal aid 
to the user's doorstep. 
9) Media represents a powerful channel for 
constructively bringing the present awesome distance 
between the system and the user. If women are to be 
brought back to gender justice, the media must be 
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welcomed as an independent assessor and not frowned 
upon or banned from access to custodial centres.26 
 
CONCLUSION: 
 The research study concludes that  above suggestions will try and 
put pressure on the authorities concerned with Jail Administration to 
follow the above-mentioned suggestions while discharging their duties. It 
is always prayed for the better and peaceful life of prisoners (custodians). 
 
6.6 Mulla Committee Report on Female in Custody: 
 Section 10(l)(k) of the National Commission for women Act 
requires the commission to inspect or cause to be inspected a jail, remand 
home, women's institutions or any other custody where women are kept 
as prisoners or otherwise so as to examine the problems of women in 
custody and suggest remedial measures for improving their conditions. 
Accordingly, "The National Export Committee on women prisoners with 
Justice Krishna Iyer as its Chairman was formulated in (1987-8) to see 
the prolonged imprisonment of under-trial women who constitute more 
than 70% of female jail population in the country according to established 
literature review. 
 When the Committee was formulated there were many women 
under-trials who were languishing for 4 to 5 years in jails for offences in 
which the sentence would have been far less if they had been convicted. 
Again many women prisoners continue in jails for long periods as they 
are unable to defend themselves and ignorant of the ways and means of 
securing legal help and therefore, totally at the mercy of the jail 
authorities who don't even understand their problems. 
                                              
26 Functions of National Expert Committee. 
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 The Chairperson as well as members of the Commission visited 
individually or jointly a number of jails in various states of India to have 
a first hand information and the period under report was undertaken to the 
following jails to come out with some findings: 
1)  Assam: District jails - Guwahati, Jorhat & 
Nowgaon, Nari Sadan, Barpeta ( a jail 
exclusively for women) 
2) Gujarat: Sabarmati Central Jail, Ahmedabad, 
Baroda, Surat and Rajkot. 
3) Maharashtra: Central Jail, Bombay. 
4) Madhya Pradesh: District Jails at Jabalpur & Dantewada. 
5) Manipur: Central Jail, Sagiva 
6) Meghalaya: District jails at Shilong & Moulai 
7) Karnataka: Central Jail, Bangalore. 
8) West Bengal:  Central Jail, Calcutta. 
9) Delhi: Tihar Jail 
The visits to these jails revealed some findings which include  
extremely unsatisfactory conditions under which women prisoners lived. 
The Chairman of the Commission after his visit said that in women 
prisons both prisoners and prisons staff suffer from what was called by 
the Supreme Court the Pathology of Misinformation or ignorance about 
rights and limitations. This often leads to callous disregard of human 
rights. Similarly, courts also fail to show proper awareness of women 
forming a special category especially those with minor children or 
responsibilities of those bread earners and female headed household. 
While the visiting members conveyed to the concerned authorities 
their general observation about the living conditions of women in custody 
and made specific cases about certain conditions. It was felt that a study 
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must be undertaken to assess the existing conditions in the jails 
throughout the country and suggested that : 
To reduce the number of women under-trials the Mulla Committee 
recommended that bail should be liberally granted to them and those not 
able to furnish sureties should be released on personal recognition. 
Women needing protective custody should not be sent to prisons and 
those already there should be removed to special institutions run for that 
purpose. In the well-known case of "Hussainara Khatoon"27, the Supreme 
Court held that word protective custody is an euphemism calculated to 
disguise what is really nothing but imprisonment and is nothing short of 
blatant violation of personal liberty guaranteed under Art (21) of the 
Constitution of India (1950). 
 
6.6.1 Observations and Suggestions made by Members Inspecting the 
Jails: 
After inspecting the jails in the whole country, Mulla Committee 
which was specifically responsible to come up with some findings of the 
conditions in prisons faced by women in jails or custody found the worse 
than expected. This was not expected because an institution with jail or 
prison staff or authorities well qualified to run and maintain an institution 
like jails where people are kept is not supposed to be a pathetic, given 
that staff is qualified for the job of jail.  
However, the Mulla Committee came up with the following 
findings, observations and suggestions about the prison problems faced 
by women in custody, since they were for the jail reforms: 
Adequate arrangements for vocational training should be made for 
women inmates in jail and a programme prepared for rehabilitation of 
                                              
27 Supra  13. 
 
277 
released prisoners. To take an example the visiting members came across 
the case of life convict in Assam who was to be released shortly but was 
very apprehensive of her future since she thought that her husband and 
society might not accept her. She wanted to acquire some professional 
skills to be economically independent. She opted for nursing. At the 
suggestion of the members she was given training of midwifery and was 
ultimately able to make her way into the profession. 
Courts should ensure that women prisoners are handed over to 
bonafide guardians after release so that they may not fall into the hands of 
imposter guardians who may force them into immoral trafficking as had 
come to light in many cases. 
Mentally ill women should be kept separate from the other women 
prisoners so as to avoid  transmission of  the disease or causing 
disturbance to the rest. 
Certain women prisoners had been kept in custody on the ground 
of being lunatic despite the fact that they were not actually lunatics. There 
should, therefore, be  objective medical examination of such cases. 
The Women's wing of Tihar Jail was found overcrowded by more 
than four times of its capacity. Therefore, construction of additional 
accommodation was suggested with a view to eliminating trouble some 
the conditions of women inmates. It was noted that the women inmates 
were encouraged to engage themselves in the training of various 
vocations. Also additional centre had been set up by the jail authorities. 
However, more systematic training programmes were suggested so that 
the inmates can produce marketable goods and make an earning for 
themselves for future security after release. 
In the jail in Delhi, there was a case of smart girl who had secured 
the job of Police A.S.I. by impersonation but she was a Karate expert. It 
was suggested to the jail authorities to engage her in some fruitful 
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activities like imparting physical training to other co-prisoners. A similar 
approach was necessary in a like cases. 
In certain prisons, some women inmates were found suffering from 
T.B. It was suggested that they should be  segregated from others and 
also given a proper medical treatment on state expense and the same must 
be verified. 
In the Central jail at Bombay  Tata Institute of Social Sciences was 
conducting some useful services for the jail inmates in collaboration with 
the Bombay Police such as literacy classes, classes for children, 
vocational training counseling, legal guidance, placement on release etc. 
This was considered as a good example to be followed. 
The authorities at Sabarmati Central Jail, Ahmedabad expressed 
the view that the vocational training facilities for male prisoners could not 
be extended to female prisoners or inmates as their number was too small. 
It was suggested that in such cases women inmates could be congregated 
in one or two suitable jails for making such facilities available or, 
alternatively provided with such other work as gardening, cooking etc. 
and wages paid for the same. 
In several jails regular visits by doctors are not made but they are 
called only when needed. Also no facilities for lady doctors or nurses 
exists for women prisoners. It was suggested to the concerned jail 
authorities that it is desirable that women prisoners are treated only by 
women doctors unless the prisoners opt otherwise. However, medical 
examination should be provided as a matter of routine. 
In the jail situated in Madhya Pradesh it was found that most of the 
prisoners were tribals and had their own cultural traditions. The crimes 
committed by them were not pre-planned and they had altogether 
different background. Therefore, instead of convincing them straightaway 
under the provision of Cr.P.C., a lenient view should be taken in context 
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of their socio-economic environment. It was suggested that suitable 
training should be given to adivasi women prisoners in bidi making, 
sericulture and other related industries to which they are traditionally 
accustomed. 
Women prisoners convicted under TADA were generally found to 
be young school and college going girls. It was suggested that they 
should be provided with facilities to continue their studies and 
persistently motivated to return to the mainstream of life. 
 
6.6.2 Assessment of existing conditions in jails by the Mulla Committee.  
The personal visits of members to the jails convinced the 
commission that there was a serious shortfall in the delivery of services to 
women who are in custody or in jails. The commission, therefore, decided 
to issue a questionnaire to all states and union territories calling for data / 
information in respect of facilities available to women inmates with 
regard to diet, accommodation, medical aid, sanitation, education, 
vocational training, legal aid, recreational opportunities, provisions for 
children accompanying prisoners, visitorial facilities , ventilation of 
grievances etc. 
The information was received by the Mulla Committee and the 
commission analysed the same with a view to make some 
recommendations bearing on the conditions of women in custody and 
norms thereof. 
 
6.6.3 Recommendations made to the Government by the Mulla 
Committee Report  
The Commission also thought it fit that some immediate 
suggestions should be offered to the Ministry of Home Affairs, 
Government of India, for adoption in order to secure custodial justice for 
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women behind the bars. The Mulla Committee while drawing up these 
suggestions, gave consideration to the aspect of gender justice in the 
realm of criminal law administration after taking stock of the 
recommendations made by various committees on the subject, notable 
among which is the report of the National Expert Committee on women 
prisoners headed by Justice Krishna Iyer as well as that of All India 
Committee for Jail Reforms and also various findings of the Supreme 
Court of India on the subject. The suggestions were want for immediate 
implementation and they were for short term measures. These are given 
below: 
 
6.6.3.1 Arrests of women, search, bail etc: 
Women shall be arrested after sunrise and  before  sunset and shall 
not be arrested except in the presence of her relatives and in the presence 
of or by a lady police constable. This will necessitate amendments of 
Sec.46 Cr.P.C. 1973. 
The Court in Sheela Barse’s28 case observed that, in all cases of 
bailable offences, her bond shall be granted forthwith by the police 
themselves. As far as possible in non-bailable cases also bail should be 
granted unless special circumstances warrant a different course, in which 
case, the arrested women shall be remanded to judicial custody with 
utmost precautions. 
Considering the arrestee's own safety and freedom from abduction 
by anti-social elements, bail shall be refused to the woman in her own 
interest unless she specifically states her willingness to be thus released 
even after being alerted to the above consideration. 
                                              
28 Sheela Barse V. State of Maharashtra 1983 2 SCC 96, State of Maharashtra V. C.K. Jain AIR 1990 
SC 658 Christian Community Welfare Council of India V. Government of Maharashtra 1996 Bom CR 
70, Rekha M. Kholkar V. State of Goa AIR, 1995 Cr 470. 
 
281 
The body of a woman shall not be searched except by a woman 
authorised by law, and in a manner strictly in accordance with the 
requirements of decency or procedure established by law. Whether in 
custody or in transit the arrested woman must always be guarded by a 
woman police or female surrogate. While escorting, a relative may be 
permitted to accompany the female arrestee. 
Whenever a woman is to be examined by the police or other 
investigating agency as a witness, it should be done only at her residence, 
nor should she be summoned to the police or investigative station unless 
she expresses her preference to be examined at the station. 
No female prisoner shall be subjected to any form of corporal 
punishment or use of handcuffs, bar fetters or isolation as a form of 
disciplining. 
When women are examined in court as accused or as witness, due 
courtesy and decency shall be shown. If circumstances so demand in the 
interest of modesty and privacy of a woman the trial may be held in 
camera and the women may be examined on commission through women 
advocates. 
 
6.6.3.2 Exclusive custody for Women: 
In Section 437 of the Criminal Procedure Code 1973 women have 
been favoured by these provision and they can be bailed out on cases of 
non-bailable offences. On the same lines, there should be police stations 
exclusive for women and exclusive lock-ups under the control of women 
police. This will necessitate amendments of Prison Act and Police Act. 
Separated space for female arrestees in every police lock-ups and 
complete segregation of women prisoners in jail and other custody should 
be maintained. 
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When such facility is not available, female arrestee may be lodged 
in special homes or institutions designated under any law for the  time 
being in force to receive women. At no time shall a woman arrestee be 
left unguarded by a woman guard or surrogate. In all places of police 
custody, basic amenities such as living space, water, toilet, food, medical 
examination and care, and provision to meet the special needs of women 
shall be provided. 
As far as possible each state should have at least one or more 
separate jails for women. 
There should be separate custodial facilities for convicts and under-
trial women. Separate institutions or reception centres where under-trials 
and remanded women may be kept should be set up in large cities, district 
headquarters and in female crime endemic areas. Where convicts and 
under-trials are currently housed in one institution they must be kept apart 
in separate wings until independent facilities are set up. 
 
6.6.3.3 Visitorial Provision in Custody: 
Some recommendations on visitorial provisions were made to the 
government as a step towards making jail conditions condusive for 
women in custody to have humane life. Some of the recommendation 
from the Mulla Committee under visitorial provisions are:- 
Additional provision should be made in the legislation conferring 
visitorial rights on recognised institutions or individuals, institutional and 
individual accountability for lapses and excesses should also be provided 
for. 
Information Committee said women in custody should be made 
available to recognised social organizations and individuals on request. 
The persons and institutions accredited as visitors should be allowed of 
right free access to police stations and records.  
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Visiting committees to jails should be constituted in consultation 
with professionals bodies and university department of laws, 
Criminologists, Social workers and social Scientists from the 
neighbouring area. Visitors should be nominated on the basis of merit, 
public spiritedness, activist’s record and actual time likely to be made 
available to the visitorial functions. 
 
6.6.3.4 Women DIG: 
A woman DIG should be appointed at State Headquarters 
preferably from the prison service to specifically look after the work 
relating to women prisoners and women prison staff, recommended the 
committee to the government after the promulgation. 
 
6.6.3.5  Autonomous Prisons for Women: 
Women Superintendents of separate prisons for women (currently 
six in number) shlould be made fully autonomous in functioning. 
 
6.6.3.6 Prisoner's Councils: 
Prisoner's Councils or Bandi Sabhas should be set up in all prisons 
to help ailing prisoners and to eliminate their grievances and difficulties. 
 
6.6.3.7 Social-Legal Counseling: 
Social Legal Counseling cells should be set up in every prison for 
women inmates. 
In exceptional circumstances when a woman arrestee is taken to a 
police lock-up the police should immediately give intimation to other 
nearest legal aid committee or recognized legal service or body which 
must render all necessary legal services at state expense. 
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In Bhowmick29 Magistrates shall inform women when first 
produced, of their rights to legal aid at state expense and direct the 
provision of necessary services. They shall also explain the nature and 
scope of  the proceedings against her and her rights in it. 
Legal aid and counseling through professional bodies assisted by 
para -legal and social workers should be institutionalised in respect of 
every prison and custodial institutions. Law schools and schools of social 
work should be encouraged and permitted to render social- legal 
counseling services to the inmates. 
In the deposition of women offenders courts should mandato rily 
call for and give due regard to the probation officers report and to the 
report of medical/psychiatric examination. Where probation officers are 
not available, probation investigation should be entrusted to recognised 
and accredited institutions and individuals.30 
 
6.6.3.8 Released Prisoners Aid Society: 
The committee for jail reforms recommended the following to the 
Govt. as prisoner's aid society to cater up for women who have finished 
their jail terms. 
Released Prisoner's Aid Societies should operate in every district to 
provide a single window assistance towards rehabilitation and 
mainstreaming of the released women prisoners. 
Before a female prisoner is released her relatives should be 
informed and where no relative exists or comes forward, the released 
prisoner should be sent to her destination with a female escort. 
Appropriate assistance should be rendered to every female prisoner 
on release whether during or after completion of sentence. For this 
                                              
29 Superintendent of Legal Affairs V. Bhowmik AIR 1981 SC 917. 
30 Nishraj Women & Human Rights Book (2000) Kalpas Publications Delhi p. 192.  
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purpose, a centre for assisting released prisoners should be set up to 
service a cluster of prisons and custodial institutions on area-wise basis. 
Even without the centre the prison authorities should take necessary steps 
to arrange the rehabilitation of the released prisoner either through her 
family,  the relief centre or a voluntary organisation. 
After-care and short-stay homes for women prisoners may be 
established in every state to serve those prisoners who are homeless or 
rejected by their families. 31 
 
6.6.3.9 Children Accompanying Women in Police Custody / Jai 
custody. 
 When arresting a women, proper arrangements for the protection 
and care of her accompanying children should be the responsibility of the 
state. Children who need to be custodialized jointly with their mothers 
should enjoy rights justly needed, while in custody, in terms of food, 
living space, health, clothing and visitation. 
 In the disposition of women to custody or otherwise, the magistrate 
must enquire and direct that suitable arrangement for the welfare of their 
children be made in a manner that protects the rights of children. While 
sentencing women to imprisonment or any form of custodialisation 
suitable orders should be made for the custody and welfare of their 
children.  
 Expectant mothers in custody should be shown special 
consideration by way of medical and nutritional care, education in child 
rearing and mothercraft. 
                                              
31 Mishra J. Women & Human Rights Book, 2000, Kalpas Publication p. 192. 
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6.6.3.10 Women’s assistance Police Unit: 
Women’s Assistance Police Unit consisting cadre of men and 
women police with specific task of crime prevention work and assistance 
to women should be set up in each district. 
In endemic female crime areas, or wherever otherwise desirable 
exclusive police station or booths and counters within police stations, 
shall be set up to deal with women needing protection of or coming in 
conflict with law. Such booths and police stations should be managed by 
an integrated cadre of men and women police specially trained and 
sensitized to deal with women. 
 
6.6.3.11    Conference of Inspectors General of Prisons: 
On 3rd February 1993, the Commission organized in New Delhi a 
conference of Inspectors General of Prisons from all over the country 
with a view to obtaining their views on the diverse issues relating to 
custodial justice as well as gender justice in the realm of criminal law 
administration. 
The Conference discussed at length a host of issues arising out of 
the topic of custodial justice to women as well as gender justice in the 
realm of criminal law administration.  It was felt that the issues deserve a 
more thorough probe in the light of desirability as well as 
implementability of the various suggestions emerging out of the 
Conference.  Moreover, the suggestions were also desired to be screened 
and reviewed by the Expert Committee on Custodial Justice in order that 
light may be shed from all angles of views and a consensus arrived at. 
Accordingly, a sub-committee of eight persons out of the participants of 
the Conference was appointed to interact with the Expert Committee on 
Custodial Justice to women on all the significant suggestions and in 
particular about the suggested amendments to the laws in force in the 
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realm. This culminated in formulation of recommendations by the 
Commission for amendment of the Code of Criminal Procedure.  
 
6.6.3.12 Training Programme for Custodial Staff: 
It was unanimously voiced in the conference  of Inspectors General 
of Prisons that it is the custodial staff who constitute the key element in 
any attempt to bring about custodial reforms rather than allocation of 
extra funds. It was strongly advocated that the Superintendents of  Jails,  
remand homes,bortals, etc.  should constitute the first target group to  be 
motivated to reorient their approach towards women in custody and this 
process of sensitization should spread down to all levels of functionaries 
in custodial institutions. Accordingly, it was decided to organize suitable 
training programmes for superintendents of Jails/remand homes/ bortals 
etc. under the ages of the National Commission for women at regular 
intervals in different zones of the country which should gradually 
encompass all levels of the custodial functionaries in the country. 
 
6.7  Safeguards from judicial response in respect of female prisoners: 
(Brief History of Human Rights Dignities) 
In India and in particular Gujarat jurists, philosophers and thinkers 
have expressed concern to secure human rights and fundamental 
freedoms for all human beings everywhere since the very early times of 
the Vedic Period and emphasis on dignity of human beings is found in the 
utterances of "Lord Krishna", Lord Buddha, and Lord Mahavir". Thus, 
the fundamental rights consensus is neither the gift of the constitution 
makers nor of the constituent act of British Parliament. 
Indian freedom fighters came out in open when the British resorted 
to arbitrary acts such as bru tal assaults on unarmed Satyagrahis (unarmed 
movements), deportation and detention without trial and muzzling of the 
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press. This problem strengthened the demand for Constitutional 
guarantees of human rights and on the same basis in 1895 the Swaraj Bill 
inspired by Lokmanya Tilak came to be passed containing  the following 
rights: 
(a) Right to bear arms 
(b) Freedom of speech, thought and expression 
(c) Inviolability of House 
(d) Right not to be punished except by competent authority and 
only for a distinct breach of law 
(e) The Right of Equality 
(f) The Right to Property 
(g) The Right to Vote. 
The Indian National Congress after its special session held in 
Bombay, the Montague Chemsford Report demanded that the 
government to contain declarations of Human Rights of People in India 
embodying among other things, guarantees in equality before the Law, 
Protection in respect of liberty of life and property, freedom of speech 
and press and right of Association. 
Again in 1928 also the Nehru Committee in its Report also laid 
emphasis on the inclusion of fundamental rights and advocated that some 
guarantees that should not be withdrawn in any circumstances. 
The fundamentals incorporated in the Indian Constitution have 
extended some rights and have a close similarity with the United Nations 
Declaration of Human Rights in form and which could be evident from 
the following Articles. 
Articles 14, 15(1), 16(1), 19(1)(a), 19(1)(b), 19(1)(c), 19(1)(d), 
19(1)(f), 20(1), 21, 22, 23, 25(1), 29(1), 30(1), 31, 32, 39A, 226 
The above articles from the fundamental rights declare a form of 
democracy in India based on individual’s freedom incorporated in the 
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Constitution. And the democracy does require that individual should be 
free to think and have the society and form of government of his/her own 
choice. 
In our Constitution the human rights have been made non-
derogable under Art 13(2) apart from the permissible restrictions and 
have been guaranteed against legislative and executive action of the state 
and their enforcement has been assigned to Supreme Court and has been 
guaranteed as one of the fundamental rights under Art 32. Thus, Supreme 
Court has been made the guardian of these rights. 
Thus Art 32 was made the heart of the Constitution and most 
important Article and without it fundamental right, would be nullity.32 
Subba Rao in "Bishambhar Nath’s33, the Honourable Court said 
that it is the duty of the Court to protect those rights of the people who are 
economically poor, educationally backward and politically not yet 
conscious of their rights and such people would not be pitted against the 
state. 
In A.K.Gopalan’s34 case the Supreme Court said that Art 32 being 
a fundamental right cannot be diluted or whittled down by Parliamentary 
Legislation. 
So the Supreme Court established at the apex of judicial system as 
the Highest Court is the final Arbitrary Interpreter, and guardian of the 
Constitution and of the fundamental of Human Rights of the people. It 
has also been made the final court of appeal in Civil and Criminal and 
Constitutional matters in Art.131-34. Art.32 confers power to Supreme 
Court to enforce the fundamental rights. It guarantees the right of 
individuals to move the court through the appropriate proceedings and the 
                                              
32 Act 1950, Art.14, 50(1), 16(1),19(1)(a),19(1)(b), 19(1)(c), 19(1)(d), 19(1)(f), 20(1),21, 22, 23, 25(1), 
29(1), 30(1), 31, 32 of The Constitution of India.  
33 Bishambhat Nath V. The Commission of Income Tax AIR, 1959 SC 183.  
34 A.K. Gopalan V. M adras AIR 1950 SC 27. 
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court has been given power to issue appropriate direction or orders or 
writs in the natures of Habeas Corpus, Certiorari, Mandamus, 
Prohibition or Quo Warranto  to strengthen the Human Rights and punish 
the or violators of human rights of those in custody. 35 
The Article provides that a person cannot go directly or straight to 
the Supreme Court without being required to go through the dilatory 
process of  proceedings from the lower to the higher court as he has to do 
in other ordinary litigations. 
The Court or judicial system is out to protect personal life and 
liberty against arbitrary encroachment by the state. The Supreme Court 
has thus been constituted into the protector or guarantor of the 
fundamental rights and it has lived upto the expectations implicit in the 
constitution. The Constitution has been entrenched with so many 
restrictions and that it imposes a heavy duty on the judiciary to impose a 
check on the exercise of governmental powers in violation of these rights. 
Supreme Court has stood to the need and proved true to the aspirations of 
the people as it puts pressure on lower courts inclu ding High Courts to 
adjudicate cases properly. In the same way, pressure is being exerted on 
Gujarat High Court in dealing with riot cases where Supreme Court is 
watching.   
Supreme Court has had occasions to consider that it has stood for 
people's fundamental rights which are sometimes addressed as their 
human rights in the following ways: 
 
6.7.1  Right to Equality: 
This one includes right to admission to schools maintained by the 
state, employment opportunities and restricted people who are appointing 
on grounds of sex and linguistic and discriminating women. 
                                              
35 Art.32 & 131 – 134 of the Indian Constitution 1950 read with Cr.P.C. 1973 and CPC 1972 
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The Supreme Court has made sure that protection of the rights of 
individual to have equality before the law and equal protection of the law, 
has safeguarded women who come from scheduled castes and scheduled 
tribes and educationally and socially backward classes of citizens 
(women). Court has said that this right is both for substantive and 
procedural and it applies to tax laws as well.  
 
6.7.2  Right to Liberty: 
In “Kartar Singh’s36  case the Honourable  Court held that the right 
to liberty is a fundamental right embodied in the constitution and it 
includes seven freedoms as incorporated in Art.19 and other aspects of 
liberty as provided in Articles 20 and 21 of the Indian  Constitution 1950. 
From the above, freedom of speech and expression is the most 
cherished fundamental human right of the citizens in a democratic 
society. Freedom of press is not mentioned in the Constitution but 
Supreme Court has interpreted Art 19(1)(a) of speech and expression to 
include press in the Patanji Shastri C.J. for the Supreme Court in "Thaper 
V. State of Madras AIR 1950 SC 124"37 held that there can be no doubt 
that freedom of speech and expression includes freedom of the press to 
publish and propagation of ideas and opinions not only of its own but of 
others as well, including circulation of the same. 
 
6.7.3  Right to fair trial: 
In Hussainara38 Supreme Court held that delay in execution of 
cases infringes the fundamental right of speedy and fair trial for 
protection of human rights of people in custody.  
                                              
36 Supra 2. 
37 Thaper V. State of Madras AIR 1950 SCC 124.  
38 Supra  13. 
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The judicial system for the protection of human rights of women 
has come up since Supreme Court has all the powers from Art.32 of the 
Constitution. It has interpreted Art.2 of the Indian Constitution in its 
"Procedure established by Law" to mean fair and reasonable procedure. 
Hence, when dealing with female in custody, one must be fair and 
reasonable, with decency and respect to human right of that female in 
custody. 
 
6.7.4  Right  to bail: 
In Babu Singh’s Case39 Supreme Court held that there should be 
reflection on circumstances of the bail where conditions are such that a 
bailable offence amounts to unreasonable deprivation of liberty of the 
individual guaranteed in our constitution as fundamental right.  
In the present era, it is submitted that the concept of human rights 
has influenced all spheres perhaps the bail too. The bail should be granted 
to the persons  when  there is no reasonable apprehension regarding the 
accused that he will run away and will avoid the appearance before the 
Court. The ultimate aim of the penal statutes is to save the society from 
the assaults of the accused as well as to make him a good citizen, capable 
of living in the law-abiding society. Bail can be a very useful tool for 
socializing an inmate. Moreover, the bail applicant shall be able to 
prepare his defence more efficiently than one who remains in jail custody. 
This not only promotes the social and public justice but also avoids the 
considerable public expenses in keeping the undertrial in custody, where 
there is  no danger or disturbance or disappearance on the face of the 
record.  
 
                                              
39 Babu Singh V state of UP AIR 1978 SC 777. 
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The court in the case of Babu Singh stated following guidelines 
which may be considered while granting or refusing the bail: 
In Hoskot’s40 case the Honurable Court held that, the nature and 
gravity of the offence charged, the nature and quantum of the evidence 
adduced and the punishment to which a party may be liable if conviction 
is affirmed. When the offence alleged is of very grave and of high 
magnitude and consequently the punishment will be very high and severe, 
then it can be presumed by the court that it will not be possible to have 
the presence of the accused in court if bail is granted. 
Whether the granting of bail shall defeat the ends of justice. 
The past conduct of man and the fact that the bail applicant is 
habitual offender or not and other social circumstances. 
The bail should not be denied if one of the court has found the 
accused innocent and the other party has appealed. 
The safety of the accused and period of time which he has spent in 
jail vis-à-vis the maximum imprisonment for which he can be sentenced, 
if guilt is proved, should be given due consideration.  
In sec.357 of Cr.P.C. it is the power of the court to order the 
offender and the state is duty bound to pay compensation to the victims of 
custodial atrocities.  
 
6.7.5  Right to be represented in Court: 
The court, however, laid down that any practice which restricts or 
disables a person to exercise his right to appeal amounts to unfair 
practices and is against the principles of natural justice and hence is hit by 
Article 21. The court enumerated two ingredients of the fair procedure: 
 
                                              
40 Hoskot V The State of Maharashtra AIR 1978 SC 1548. 
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That the convict should be provided a copy of judgement within a 
reasonable period so that he may exercise his right to appeal. 
That the free legal aid should be provided to the person concerned 
if he somehow  is not able to arrange the same owing to his disability or 
poverty.  
In the S.Bhowmick Case41 the Supreme Court again discussed the 
concept of legal aid and fair  procedure.  The Supreme Court laid down 
that the right to `free legal service’ is an essential ingredient of fair and 
reasonable procedure as implicit in the right of personal liberty contained 
in Article 21 of the Constitution. The obligation of the State to provide 
for `free legal service’ to a person cannot be done away with by saying 
that it is unable to provide the same due to financial and administrative 
reasons. It is also the duty of the court to see and inform the accused that 
he has a right to legal service, even if he does not ask for the same.  
 
6.7.6  Right to Speedy trial: 
The Supreme Court laid down that the right to a reasonably speedy 
trial was a necessary ingredient of the right contained in Article 21 of the 
Indian Constitution. Speedy trial is considered as the essence of criminal 
justice.  
Justice Bhagwati  also stated the concept in following words :  
“Although unlike the American Constitution, 
speedy trial is not specifically enumerated as a 
fundamental right in our Constitution, it is implicit 
in the broad sweep and content of Article 21 as 
interpreted in the Maneka Gandhi case.”42 
 
                                              
41 Supra 29. 
42 Maneka Gandhi V. Union of India AIR 1978 SCC 1579. 
295 
The Supreme Court in Hussainara Khatoon’s43 case further laid 
down that the undertrial prisoners who remained in jail without trial for 
periods longer than the maximum term for which they could have been 
sentenced, if convicted, their continued detention was illegal and was a 
violation of their fundamental right contained in Article 21 of the Indian 
Constitution. The court further approved the concept of free legal aid to 
indigent persons. 
The concept of fair and trial, and procedure also includes a 
reasonably speedy trial. The Supreme Court held that the right to a 
reasonably speedy trial was a necessary ingredients of the right contained 
in Art.21 of the Indian Constitution. The sixth amendment in the 
American constitution said: 
In all Criminal prosecutions, the accused shall enjoy the right to 
speedy and public trial and the court said that the procedure which does 
not ensure a reasonably speedy trial cannot be regarded as a fair and 
reasonable procedure. 
The Supreme court further laid down that the under-trial prisoners 
who remained in jail without trial for periods longer than the maximum 
term for which they could have been sentenced, if convicted, their 
continued detention was illegal and is violation of their fundamenal rights 
contained in Art.21 of the Indian Constitution of 1950. 
In Sunil Batra's44 case Court considered concept of speedy trial, by 
a mere simple handwritten letter enumerating the grievance of inmates of 
Tihar Jail as a petition for Habeas Corpus and relief was given ignoring 
the procedural formalities. 
                                              
43 Supra 13. 
44 Sunil Batra V Delhi Administration AIR 1980 SC 1579. 
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Also in Kishore Singh,45 Supreme Court once again converted a 
telegram into a petition for the writ of Habeas Corpus to provide for the 
quick remedy to the inmates who were illegally bar fettered. 
 
6.7.7  Right of under-trials and detenues for separate treatments: 
The under-trials and `preventive detenues’ require separate 
treatments because no guilt is be proved against the latter. The preventive 
detenues are simply kept in jail as a preventive measure which is not by 
way of punishment. But the system of prisons particularly in our country 
has not been able to achieve its purposes for which it was established. 
Generally the undertrials as well as detenues are treated like convicts and 
kept together. As a recent book stated: 
One of the most horrendous aspect of jail sentence is the fact that 
not only are the young housed with the older offenders, but those 
awaiting trial share the same quarters as convicted inmates. The latter 
individuals have little to lose  in seeking sexual gratification through 
assault, for they have to serve their time any way. As matters now stand, 
sex is unquestionably the most pertinent issue to the inmate’s life behind 
the bars. There is a great need to utilise the furlough system in 
corrections, men with good record showing good behaviour should be 
released for weekends at home with their families and relatives.  
So, there is a need for providing special status to the undertrials 
and detenues. In the Sunil Batra46 Case, the Supreme Court discussed the 
problems of the prisoners in wide prospective. Justice Krishna Iyer 
condemned the practice of keeping undertrials and detenues with convicts 
and reacted against the practice in the following words: 
 
                                              
45 Kishor Singh Ravindra Singh V The State of Rajasthan AIR 1981 SC 625. 
46 Supra 44. 
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The undertrials who are presumably innocent until convicted, are 
being sent to jail, by contaminated made criminals – a custodial 
perversity which violates the test of reasonableness in Article 19 and of 
fairness in Article 21. How cruel would it be if one wants to go to a 
hospital for a check up and by being kept along with contagious cases 
came home with a new disease.  We sound the tocsin that the prison 
reform is a constitutional compulsion and its neglect may lead to drastic 
court actions. 
Justice Krishna Iyer condemned the practice  of keeping undertrials 
and detenues with convicts and reacted against the practice.  
 
6.7.8  Right to Compensation: 
If a person is being deprived of her life and personal liberty plus 
dignity by unfair or on illegal procedure the consequences of such 
detention will enable her to get the compensation from the court against 
the negligence of the State. 
The right to get compensation against illegal and unfair deprivation 
of liberty was discussed in Radul Shah’s case47, where accused was 
acquitted by criminal court of Muzaffarpur on June 3, 1968 but continued 
to be in jails for 14 long years till he was finally released on October 
16,1982. He petitioned in the Supreme Court, against illegal detention.   
The petitioner not only got the sympathy of the court but the 
Supreme Court asked the State administration to give a reasonable 
explanation as to why the State detained an innocent person in jail for 14 
years who was acquitted by a competent court after a normal trial. Hence, 
Court ordered for compensation.  
 
                                              
47 Radul Sah V State of Bihar AIR 1988 SC 1086. 
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The Supreme Court catalyst the judicial right to compensation in 
the cases of custody resulting to custodial deaths available with datas at 
the end of the chapter, which were later reiterated in D.K.Basu's case48. In 
the case of  D.K.Basu, the court stated that since compensation was being 
directed by the courts to be paid by the state, the reservation clause 9(5) 
of International Commission of Civil & Political Rights, 1948 (ICCPR) 
by the Government of India had lost its relevance. In fact, the sentencing 
policy of the judiciary in torture related cases against erring officials in 
India has become very strict. For an established breach of fundamental 
right resulting to custodial deaths, compensation can now be awarded in 
the exercise of Public Law, jurisdiction by the Supreme Court and High 
Courts. In addition to private law remedy for torturous action and 
punishment to the wrongdoer under Criminal Law. To repair the wrong 
done and give judicial redress for le gal injury (custodial violence) is a 
compulsion of judicial conscience the court said in Kasturi’s case49. 
While making an award for custodial deaths compensatory 
damages in proceedings other than through private law remedies, court 
said that in Bhim’s50 case, it is not the harm suffered by an individual 
which is an issue. The Court in Seshaiah’s51 Case said that, it is the 
quality of conduct committed by the delinquent upon which attention 
must be focused. The reasons for compensation court in Arvinder’s52 case 
directed that The delinquent should pay a sum which marks society's 
condemnation of his/her behaviour and which is of sufficient significance 
to punish it effectively and award of exemplary and punitive damages can 
be made only to provide recompense to the party for conduct which 
                                              
48 D.K. Basu V State of W. Bengal AIR 1997 SC 610 
49 Kasturi Lal V State of UP AIR 1965 SC 1039 
50 Bhim Singh V. State of Jammu & Cashmir and others AIR 1986 SC 494.  
51 S. Seshaiah V. State of Andhra Pradesh 1994 Cr LJ 1469.  
52 Arvinder Singh Bagga V. State of Uttar Pradesh and Others, JT 1994 6 SC 478. 
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requires condemnation by the courts. The Honourable Court on the same 
judgement said that these are not aimed at compensating the victim or his 
heirs, but to punish the delinquent for high handed disregard of the 
victim’s right.  
In Sebastian Hongrary’s53 case the Honourable Court observed that 
Indeed no amount of compensation can revive a physical frame bettered 
and shattered by torture resulting to custodial deaths as shown at the end 
of the chapter, but it would be some solace to the victim or his or her 
heirs. The courts express the society's  intolerable behaviour of the 
tormentor and award compensation as a recompense. The Court observed 
in Ravikant’s54 case that the state should be made liable to pay the 
compensation initially with its rights to recover it from the delinquent so 
that the victims or their heirs are not left to the mercy of the tormentor to 
recover the amount of compensation awarded by the courts towards 
victims hairs of custodial deaths as indicated in the datas at the end of the 
chapter. 
Let us hope that in the coming years, custodial atrocities would be 
on the decrease, till altogether eliminated if human dignity is to survive 
and future is to be a full of hope.  
 
                                              
53 Sebastian Hongrary V. Union of India and others AIR 1984 SC  571 1026 
54 State of Maharashtra V. Ravikant S. Pati, P.V. Kapoor and another V. Union of India AIR 1992 Cr 
LJ 128, Nagantang Khui V. State of Nagaland AIR 1995 Cr LJ  347, Smt. Kewal Pati V. State of Uttar 
Pradesh and others AIR 1995 (2) Crimes 305.   
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6.8 Statement showing details of custodial deaths reported by the 
state governments (1993 – 2002)  
 
The national Human Right Commission in December 1993 issued 
guidelines stating that it must be informed of any instance of custodial 
deaths which occurs and accordingly the state governments till date as 
issued the following details of custodial deaths which are represented in 
table and graphically as follows:  
Table :1* 
1994-95 1995-96 1996-97 State / UT 1993-
1994 
Total 
PC JC Ors Total PC JC Total PC JC Total 
Andhra Pradesh 0 6 0 0 6 10 45 55 27 70 97 
Arunachal Pradesh 0 0 0 0 0 0 0 0 2 0 2 
Assam  1 14 4 0 18 7 15 22 13 12 25 
Bihar 4 17 0 0 17 8 67 75 14 79 93 
Goa 0 1 1 0 2 0 0 0 3 0 2 
Gujarat 0 0 0 0 0 18 4 19 18 32 50 
Haryana 1 2 0 0 2 4 5 9 2 7 9 
Himachal Pradesh 0 2 0 0 2 0 1 1 1 0 1 
Jammu and Kashmir 1 0 0 3 3 15 0 15 4 0 4 
Karnataka 0 1 0 0 1 3 10 13 8 28 36 
Kerala 1 3 0 0 3 2 2 4 6 9 15 
Madhya Pradesh 1 2 8 1 11 2 7 9 8 7 15 
Maharashtra 0 2 0 0 2 9 25 34 21 180 201 
Manipur 1 2 1 0 3 4 0 4 1 0 1 
Meghalaya 1 3 0 0 3 0 3 3 0 10 10 
Mizoram 0 0 0 0 0 0 2 2 0 0 0 
Nagaland 0 1 0 1 2 2 0 2 2 1 3 
Orissa 0 3 1 1 5 2 8 10 3 10 13 
Punjab 0 10 2 0 12 8 8 16 5 12 17 
Rajasthan 1 10 0 0 10 6 11 17 5 25 30 
Sikkim  0 0 0 0 0 1 0 1 0 0 0 
Tamilnadu 6 7 0 2 9 4 1 5 3 18 21 
Tripura 0 1 0 0 1 0 0 0 0 0 0 
Uttar Pradesh 8 5 0 1 6 13 24 37 32 139 171 
West Bengal  0 14 1 0 15 14 37 51 6 42 48 
A & N Island s 0 0 0 0 0 0 0 0 0 0 0 
Chadigarh 0 0 0 0 0 0 0 0 0 0 0 
D & N Haveli 0 0 0 0 0 0 0 0 0 0 0 
Daman and Diu 0 0 0 0 0 0 0 0 0 0 0 
Delhi 7 5 33 0 38 7 33 40 5 19 24 
Lakhsadweep 0 0 0 0 0 0 0 0 0 0 0 
Pondicherry  1 0 0 0 0 0 0 0 0 0 0 
Chattisgarh 0 0 0 0 0 0 0 0 0 0 0 
Jharkhand 0 0 0 0 0 0 0 0 0 0 0 
Uttaranchal  0 0 0 0 0 0 0 0 0 0 0 
Total Cases  34 111 51 9 171 136 308 444 188 700 888 
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State / UT 1997-98 1998-99 1999-2000 
 PC JC Total PC JC Total PC JC Total 
Andhra Pradesh 21 53 74 25 96 121 11 73 84 
Arunachal Pradesh 2 2 4 2 1 3 4 0 4 
Assam 18 15 33 15 22 37 11 23 33 
Bihar 10 107 117 10 182 192 7 155 162 
Goa 0 2 2 0 1 1 2 2 4 
Gujarat 10 27 37 8 37 45 13 19 32 
Haryana 3 7 10 4 18 22 5 24 29 
Himachal Pradesh 0 0 0 2 0 2 1 0 1 
Jammu and Kashmir 2 0 2 0 0 0 0 0 0 
Karnataka 7 33 40 10 40 50 6 35 41 
Kerala 6 30 36 4 25 29 6 14 20 
Madhya Pradesh 17 43 60 19 99 118 13 58 71 
Maharashtra 17 116 133 20 98 118 30 126 156 
Manipur 1 0 1 3 0 3 0 1 1 
Meghalaya 2 0 2 1 6 7 0 2 2 
Mizoram 0 1 1 0 0 0 0 0 0 
Nagaland 1 0 1 1 0 1 0 0 0 
Orissa 4 19 23 0 68 68 1 45 46 
Punjab 8 27 35 12 43 55 11 42 53 
Rajasthan 11 30 41 3 47 50 3 45 48 
Sikkim 0 0 0 0 0 0 0 0 0 
Tamilnadu 13 54 67 14 41 55 9 48 57 
Tripura 2 0 2 0 0 0 0 0 0 
Uttar Pradesh 14 172 186 20 222 242 18 141 159 
West Bengal  10 43 53 6 40 46 19 43 62 
A & N Island s 0 0 0 0 2 2 1 2 3 
Chadigarh 0 0 0 0 0 0 0 0 0 
D & N Haveli 0 0 0 0 0 0 0 0 0 
Daman and Diu 0 0 0 0 1 1 0 0 0 
Delhi 11 26 37 0 17 17 6 19 25 
Lakhsadweep 0 0 0 0 0 0 0 0 0 
Pondicherry  1 0 1 1 0 1 0 0 0 
Chattisgarh 0 0 0 0 0 0 0 0 0 
Jharkhand 0 0 0 0 0 0 0 0 0 
Uttaranchal  0 0 0 0 0 0 0 0 0 
Total Cases 191 807 998 180 1106 1286 177 916 1093 
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*Source: Annual Report of National Human Right Commission, New 
Delhi, 2001-2002, pp-360-1 
State / UT 2000-2001 2001-2002 
 PC JC Total PC JC Total 
Andhra Pradesh 2 76 78 16 81 97 
Arunachal Pradesh 1 1 2 2 0 2 
Assam  11 11 22 10 20 30 
Bihar 2 137 139 2 144 146 
Goa 2 3 5 0 5 5 
Gujarat 11 27 38 8 44 32 
Haryana 4 20 24 5 34 39 
Himachal Pradesh 1 2 3 1 1 2 
Jammu and Kashmir 0 1 1 0 0 0 
Karnataka 5 41 46 9 41 50 
Kerala 1 26 27 4 33 37 
Madhya Pradesh 11 37 48 7 38 45 
Maharashtra 19 104 123 27 125 152 
Manipur 0 0 0 0 0 0 
Meghalaya 1 0 1 3 2 5 
Mizoram 1 0 1 0 0 0 
Nagaland 0 0 0 0 0 0 
Orissa 2 55 57 7 49 56 
Punjab 13 48 61 7 70 77 
Rajasthan 3 38 41 5 49 54 
Sikkim  0 0 0 0 0 0 
Tamilnadu 4 24 28 7 48 55 
Tripura 2 0 2 1 0 1 
Uttar Pradesh 10 121 131 11 183 194 
West Bengal  9 38 47 17 54 71 
A & N Island s 0 2 2 0 0 0 
Chadigarh 1 2 3 0 1 1 
D & N Haveli 0 0 0 0 0 0 
Daman and Diu 0 0 0 0 0 0 
Delhi 9 28 37 5 27 32 
Lakhsadweep 0 0 0 0 0 0 
Pondicherry  0 0 0 0 0 0 
Chattisgarh 1 29 30 4 28 32 
Jharkhand 1 33 34 4 55 59 
Uttaranchal  0 6 6 3 8 11 
Total Cases  127 910 1037 165 1140 1305 
303 
Table : 2* 
Statement Showing details of custodial deaths of women 
reported by the state government of Gujarat for the year 1990 
to 2005 (31-3-2005). 
 
 
Sr. 
No. 
Year 
Police 
Custody 
Judicial 
Custody 
Total 
1 1990 -- 1 1 
2 1991 -- -- -- 
3 1992 -- -- -- 
4 1993 -- -- -- 
5 1994 -- -- -- 
6 1995 -- -- -- 
7 1996 -- -- -- 
8 1997 -- -- -- 
9 1998 1 -- 1 
10 1999 1 -- 1 
11 2000 -- -- -- 
12 2001 -- -- -- 
13 2002 1 -- 1 
14 2003 1 1 2 
15 2004 -- 1 1 
16 2005 (31-3-05) -- 1 1 
17 Total 4 4 8 
 
* Source: Gujarat State Human Right Cell, Police Bhavan, 
Gandhinagar, Gujarat. (INDIA).  
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The above graph indicates that the highest custodial deaths eight (8) took place in the 
state of Uttar Pradesh while Gujarat reported zero (0).
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The numbers of custodial deaths which took place during the year 1993-94
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The numbers of custodial deaths which took place during the year 1994-95
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The above graph indicates that the highest custodial deaths thirty eight (38) took place in 
the state of Delhi  while Gujarat reported zero (0).
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Graph :3 
 
The numbers of custodial deaths which took place during the year 1995-96.
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The above graph indicates that the highest custodial deaths seventy five (75) took place in the state of 
Bihar while Gujarat reported nineteen (19).  
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The numbers of custodial deaths which took place during the year 1996-97.
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TThe above graph indicates that the highest custodial deaths two hundred one (201) took place in the 
state of Bihar while Gujarat reported fifty (50).
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Graph :5 
 
The numbers of custodial deaths which took place during the year 1997-98
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The above graph indicates that the highest custodial deaths one hundred eighty six (186) took place 
in the state of Uttar Pradesh while Gujarat reported thirty seven (37).
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The numbers of custodial deaths which took place during the year 1998-99
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The above graph indicates that the highest custodial deaths one hundred two hundred forty two 
(242) took place in the state of Uttar Pradesh while Gujarat reported forty five (45).
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The numbers of custodial deaths which took place during the year 1999-2000
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The above graph indicates that the highest custodial deaths one hundred one hundred sixty two (162) took place in 
the state of Bihar while Gujarat reported thirty two (32).  
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The above graph indicates that the highest custodial deaths one hundred one hundred thirty nine (139) took place in 
the state of Bihar while Gujarat reported thirty eight (38). 
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Graph :9 
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The above graph indicates that the highest custodial deaths one hundred one hundred ninety four (194) took place 
in the state of Uttar Pradesh while Gujarat reported fifty two (52).  
 
Graph :10 
 
Graphic Representation showing details of custodial deaths in judicial and police custody 
reported by the state of Gujarat   (National Human Rights Commission Annual Report 2001-
02, p. 360-361)
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Another section of the people whose human rights are brazely violated every day are detainees and persons who are 
targeted by the police. In 1993-94, the total number of custodial deaths reported by state government was zero. By 2001-02, 
the number had risen to 273, of which 83 died in police custody and 190 died while in judicial custody. Similarly, the number of 
"custodial deaths" has risen dramatically from 19 in 1995-96 to 151 in 1998-99. In the year 1999-2000 there was a decline of 
the number of deads in custody and by the year 2001-02 it again increased.    
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Graph :11 
The percentage of custodial deaths which took place during 
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The above indicates that highest percentage of custodial death (24%) took 
place in the state of Uttar Pradesh  while Gujarat shows 0. 
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The percentage of custodial deaths which took place during  the year 1994-95
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The above indicates that highest percentage of custodial death (23%) took 
place in the state of Delhi while Gujarat shows 0. 
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The percentage of custodial deaths which took place during 
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The above indicates that highest percentage of custodial death (17%) took 
place in the state of Bihar while Gujarat shows 5%. 
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The percentage of custodial deaths which took place during 
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The above indicates that highest percentage of custodial death (23%) took 
place in the state of Maharashtra while Gujarat shows 6% 
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Graph :15 
The percentage of custodial deaths which took place during 
the year 1997-98
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The above indicates that highest percentage of custodial death (19%) took 
place in the state of Uttar Praresh while Gujarat shows 4% 
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The percentage of custodial deaths which took place during 
the year 1998-99
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The above indicates that highest percentage of custodial death (19%) took 
place in the state of Uttar Praresh while Gujarat shows 3%. 
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Graph :17 
The percentage of custodial deaths which took place during 
the year 1999-2000
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The above indicates that highest percentage of custodial death (15%) took 
place in the state of Bihar while Gujarat shows 3%. 
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The percentage of custodial deaths which took place during 
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The above indicates that highest percentage of custodial death (13%) took 
place in the states of Bihar and Utttar Pradesh each while Gujarat shows 
4%. 
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Graph :19 
The percentage of custodial deaths which took place during 
the year 2001-02
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The above indicates that highest percentage of custodial death (15%) took 
place in the state of Utttar Pradesh respectively while Gujarat shows 4%. 
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The percentage of custodial deaths in Gujarat which took place 
during the year 1993 to 2002
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The above indicates that highest percentage of custodial death (16%) took 
place in the year 1998-99 while 1993-94, 1994-95 reported zero.  
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Graph :21 
The percentage of deaths in Gujarat in Police Custody 
which took place during the year 1993 to 2002
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The above indicates that highest percentage of Police Custody death 
(21%) took place in the year 1996-97 while 1993-94, 1994-95 reported 
zero.  
 
Graph :22 
The percentage of deaths in Gujarat in Judicial Custody 
which took place during the year 1993 to 2002
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The above indicates that highest percentage of Judicial Custody death 
(24%) took place in the year 2001-02 while 1993-94, 1994-95 reported 
zero.  
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 As per the researcher’s analysis and as indicated from the above 
graphs of custodial deaths in judicial custody is more than deaths in 
police custody because of some variety of reasons among others includes 
some cases of reported illness aggravated by medical negligence, violate 
between prisoners or suicide. All of these point need better maintenance 
and good management of prisons.  
 
Statement showing details of women’s custodial deaths reported by 
the state of Gujarat.  (1993 – 2002)  
 
 In order to streamline the existing procedure relating to the scrutiny 
custodial deaths in Gujarat, the commission created a separate cell within 
Police Bhavan, Gandhinagar for the investigation of custodial deaths and 
from the same body the following data was obtained.  
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There was no custodial death in gujarat from 1991 to 1997. Thereafter the trends of custodial deaths in Gujarat as 
maintained from 1998 to 2005 without increase or decrease.  
 
Since women account for 3.12 percent of the total jail population in 
the country. The above graph shows that deaths of male in custody is 
more then women. 
316 
Graph :24 
 
0
5
10
15
20
25
30
35
40
45
50
1993-
94
1994-
95
1995-
96
1996-
97
1997-
98
1998-
99
1999-
2000
2000-
2001
2001-
2002
Male
Female 
JUDICIAL
CUSTODY
Total
 
 The above graph indicates that the male die more in judicial 
custody then women.     
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 The above graph indicates that the male die more in police custody 
then women. 
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6.9 Concluding Remarks of Data Analysis  
In general the year 2001-2002, the figures reported to the 
Commission were 165 deaths in police custody and 1,140 deaths in 
judicial custody making a total of 1,305, as against a total of 1,037 such 
deaths in 2000-2001, of which 127 occurred in police custody and 910 in 
judicial custody. This shows and increase in the number of deaths both in 
police and in judicial custody in 2001-02 in the states of Andhra Pradesh, 
Maharashtra, Tamilnadu and West Bengal. While the number of deaths in 
judicial custody has to be viewed in the context of the total number of 
prison inmates during a given period, the figures nevertheless reinforce 
the view of the researcher that there is need for better custodial 
management and a deeper orientation of police personnel in mattes 
relating to human rights. The researcher is also of the view that the 
Human Rights Cells established by the State Government need to play a 
more pro-active role in improving conditions in the prisons, including the 
provision of health and related facilities. He accordingly urges all State 
Governments to give greater attention to these matters.   
As regards the deaths that occurred in police custody in the course 
of the year 2001-2002, the reports indicates that there was a decline in the 
number of such cases in the State of Gujarat more particularly women as 
seen isolated custodial deaths with the percentage not crossing 5 (five) 
since 1990 to 2002. This is because of variety of reasons including in 
certain cases, medical step ups in custody, better maintenance and 
running of places of custody, better trained and more committed staff 
including medical staff, and an improvement in the capacity of prisons to 
deal the mental illness among inmates, the same reasons was aggravated 
by various institution as the researcher found after interviewing various 
officers in police departments in Ahmedabad which includes training 
institutions i.e. jail staff training school in Ahmedabad, Sardar Patel 
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Institute of Public Administration (SPIPA) and one subject being Human 
Rights. This institutions named above imparts knowledge those officers 
in service by conducting various training and refresher courses for senior 
government officers (police officers are also included). The researcher 
however recommends that all of these areas, too, receive the increased 
attention of the State Government to curb atrocities like torture, rape, eve 
teasing, harassment, abuse and  molesting.       
 
 
 
 319
CHAPTER-7 
THE STATUS OF HUMAN RIGHTS WITH 
REFERENCE TO TORTURE, DEATH, RAPE, 
INHUMAN TREATMENT and 
COMPENSORY JUSTICE. 
 
7.  INTRODUCTION: 
UN Declaration on the rights and responsibilities of individuals, 
groups and organs of society to promote and protect universally 
recognized human rights and fundamental freedoms was adopted on 1948 
by the General Assembly of United Nations in stressing that the primary 
responsibility and duty to promote and protect human rights and 
fundamental freedoms lie with the state and recognizing that rights and 
responsibilities of individuals, groups and associations to promote respect 
for and foster knowledge of human rights and fundamental freedoms at 
the national and international levels of women in custody.1 
In a number of decisions on the custodial rights, the Supreme Court 
of India has recognised that the they must be treated like human beings, 
and their treatment must confirm to the basic standards of humanity and 
fairness. In this regard, the following concepts should be duly considered 
by the authorities concerned with the prison administration as shown in 
the following standards. 
                                              
1 Adopted by the first United Nations Congress on the Prevention of Crime and the treatment of 
offenders (Women) held in Geneva in 1955 and approved by the Economic and Social Council by its 
resolution 663 (xxiv) of 31 July 1957 and 2076 (Lxii) of 13 May 1977. 
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7.1 National Standards Against Torture : 
 Torture which will be defined in details in the next chapter to 
include intense suffering, physical, mental, psychological inflicted on 
accused persons in police custody during and following their arrest. Some 
incidents of torture include sexual abuse of women in custody, incidents 
of atrocities committed in prison by the prison staff or convicts of 
undertrial prisoners, incidents of violence and atrocities committed by 
members of military/para military organizations in post war or in course 
of suppression of activities of the extremist groups for maintenance of 
internal sexurity like encounters and incidents of torture, ill-treatment and 
sexual abuse on women victims in rescue homes.  
 Very often the police come under tremendous pressure to achieve 
quick results. Because of the malfunctioning of the criminal justice 
system the people expect, may demand, of the police to take laws in their 
own hands, especially when dealing with the dreaded terrorists and hard-
core criminals. There is demand for ruthless counter-measures, 
irrespective of the price that has to be paid in terms of human rights. Thus 
abuses of authority in such situations can flourish not only because of 
official negligence or acquiescence, but also because rightly or wrongly 
broad sections of the people consider that in spite of their excesses the 
police are carrying out an important and unpleasant task to preserve both 
the state and the society in good state. It is the responsibility of the police 
authorities to check drift of this kind. There are many illustrations of the 
pressures and stark choices that confront police officials in dealing with 
notorious criminals or dreaded terrorists. 
 Sometimes situations of grave emergency demands that 
consideration of order should override those of liberty. The rationale 
behind this is expressed in the maxim Salus Populi, Supreme lax esto 
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(safety of the people is the highest law). A state in such situations has to 
adopt special emergency measures curtailing rights of the people, but the 
extent to which liberty can be limited is to be found in law, in the 
derogation of provisions of international covenants and in the domestic 
laws of the state. Article 4 of the International Covenant on civil and 
political rights provides that even in time of emergency there are certain 
non-derogable rights to life and liberty, freedom from torture, 
recognition as a person before the law, freedom of religion and 
conscience etc.  However, some of the principles contained in the norms, 
values, covenants, codes and the statutes of law for the protection, 
security and safety of women in custody are enumerated as follows:     
  
7.1.1 Prohibition of Cruelty, Degrading and Inhuman Treatment or 
Punishment: 
Torture is a severe pain or suffering, whether physical or mental, 
inflicted by or at the instigation of a public official on a person for the 
purpose of obtaining from him/her or a third person information or 
confession, punishing him/her for an act he has committed or is suspected 
of having committed or intimidating him or other persons for the same 
persons. All International instruments on human rights prohibit torture i.e. 
UDHR, ICCPR, SOCCOR, RED CROSS etc.2 
The Universal Declaration of human rights in Article 5 states that - 
no one shall be subjected to torture or to cruel inhuman or degrading 
punishment. The International Covenant on Civil and Political Rights in 
Art.7 says : no one shall be subjected to torture or to cruel, inhuman, or 
degrading treatment or punishment. In particular no one shall be 
subjected without his free consent, to medical or scientific 
                                              
2 Universal Declaration of Human Rights , ICCPR and ECOSO Amresty International . 
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experimentation. This is a clear indication that the international bodies  
mainly stand for the protection of human rights.  The Constitution of 
India has no special provisions on the subject. However, the Supreme 
Court has extended this kind of protection against torture, cruel and 
unusual punishment from a combined reading of Art.14, 19 and 26 as 
given in Miss Veena’s3 case. 
The Indian Penal Code in Section 348, punishes wrongful 
confinement of a person to extort confession or compel restoration of 
property. Similarly, the Court interpreted Section 330 of Criminal 
Procedure Court (Cr.P.C.) 1973 in Sunil Batra’s4 Case that regard the act 
of voluntarily causing hurt to extort confession or compel restoration of 
property as a punishable offence. In section 362(2)(a), minimum 
punishment has been laid down for rape occurring in police custody. 
To preserve the human dignity, to ensure that the basic freedoms 
proclaimed in the charter of United Nations are available and to promote 
universal respect for and the observance of human rights and fundamental 
freedoms, a convention against torture and other cruel or inhuman or 
degrading treatment or punishment was adopted by UN General 
Assembly on December 10,1948. 
In accordance with the principles, proclaimed in the Charter of the 
United Nations, recognition of the equal and inalienable rights of all 
members of the human family is the foundation of freedom, justice and 
peace in the world. It is recognized that those rights are derived from the 
inherent dignity of the human person. Considering the obligation of states 
                                              
3 Miss Veena Sethi V. State of Bihar and Others AIR 1983 SCC 339, Raghubir Singh V. State of 
Haryana AIR 1980 Cr LJ 801 T.V. Eachara Warrier V. Secretary to the Ministry of Home Affairs and 
Others AIR 1989 Cr LJ 86.   
4 Sunil Batra (II) V. Delhi Administration AIR 1980 3 SCC 488. 
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under the Charter in particular Art.55 to promotes universal respect for 
and observance of human rights and fundamental freedoms. 
However, some of the general principles that are always applicable 
are against torture, cruel, degrading and inhuman treatments and for the 
elimination of the above atrocities. They are elaborated as under. 
 
7.1.1.1 Discrimination against women in prison: 
The Honourable Court in Plessy’s5 case held that there shall be no 
discrimination on grounds only of race, colour, sex, language, religion, 
political or other considerations of national or social origin, property, 
birth or other status. The moment one is discriminated on any one of the 
above enumerated factors, it amounts to torture, inhuman acts in prisons. 
So for the elimination of all sorts of torture, cruel, degrading and other 
inhuman treatment the above heads must be addressed all the time. 
 
7.1.1.2 Religious beliefs: 
The preamble of the Constitution declares India `a Secular State’ 
that is the state is neutral towards any particular religion, but it protects 
the faith of all religious institutions. In Leo Pfeffer6 the court held that, 
this religious liberty is essential as well as a healthy sign of a democratic 
state. So prisoners neither lose their citizenship nor any other rights which 
are not convened and prohibited by the prison rules. They can exercise 
and profess any faith or religion even behind the bars. The Honourable 
court in Cruz7 observed that, it is the duty of the prison authorities to 
respect religious beliefs of the prisoner.  
                                              
5 Plessy V. Ferguson, 163 US 546 1965., Brown V. Board of Education, Topeka 347 US 483 1954 
Dredscot V. Stand ford 19 Harvard 393 1957, Lee V. Washington 390 US 313 1968  
6 Leo Pfeffer, The Liberties of American, 1952. 
7 Cruz, v. Beto, 3 1 L Ed 2d 263 1972 
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In Harrington Bates8, it was ruled that - it is impossible to grant 
freedom of worship without granting freedom of speech, freedom of press 
and freedom of assembly. The court in Copper9 was of the opinion that 
the   religious liberty cannot exist without civil liberty in jails. Hence, 
arrangement should be made on full scale for religious practices and 
every prisoner should be allowed to satisfy the needs of his religious life 
by attending services in prisons and possessing books of his or her 
religion. 
If tarnishing of all the elimination of all sorts of torture, cruel, 
degrading inhuman treatment one's own religious beliefs and moral 
percepts of a group in prison is not ensured it is assumed that it is the 
violation of human rights. 
 
7.1.1.3 Register: 
In every place where persons are imprisoned there shall be kept a 
registration book with numbered pages in which there shall be entered in 
respect of each prisoner received: (i) Information concerning his identity 
(ii) The reasons for his commitment and authority thereof (iii) The day 
and hour of his admissions and release. This being the principle under 
which a person shall be arrested, the statutes lay down that there shall be 
no person received in an institution without a valid commitment order of 
which the details shall have been previously entered in the register. 
7.1.1.4 Separation of Categories: 
The prohibition of cruelty, inhuman treatment or degrading 
treatment or punishment have been addressed under separation of 
categories shown as under: 
                                              
8 Harrington Bates Religious Liberty pp. 343-44. 
9 Copper V. Peto, 378 US 546 1965 
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The different categories of prisoners is discussed in prisoners Act 
1854 with the help of some leading judgements which shall be kept in 
separate institutions or parts of institution taking account of their sex, age, 
criminal record, the legal reason for their detention and the necessities of 
their treatment as shown in Art.19 and 21 of the Constitution. Thus the 
principles in the prisons act includes: 
(i) The prisons act 185410 provides that men and women shall so far 
as possible, be detained in separate institutions, In an institution 
which receives both men and women the whole of the premises 
allocated to women shall entirely be separate. 
(ii) In the same Act11 it’s state that untried prisoners shall be kept 
separate from convicted prisoners. 
(iii) Prisoners imprisoned for debt and other civil prisoners shall be 
kept separate from persons imprisoned by reason of a criminal 
offence as provided in the prisons act 185412.  
(iv) The prisons act 185413 said that young prisoners shall be kept 
separate from adults. 
Hence, by adhering to the minimum standards and set of rules  
separation of categories there will no cruelty, inhuman treatment, 
torture, degrading treatment or punishment in the society and 
women in custody and they will be safe or protected.  
 
7.1.1.5 Accommodation: 
Accommodation is one of the areas that the authority concerned 
should tackle in order to solve the problem of cruelty, torture, inhuman 
                                              
10 The Prisons Act 1854 (Act IX 1854) Sec. 27.  
11 Ibid, Sec 27 (1). 
12 Ibid, Sec 27 (2). 
13 Ibid, Sec 27 (3). 
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treatment, degrading, treatment or punishment for people (women) in 
prison as provided in the Prisons Acts 185414.  
Where sleeping accommodation is in individual cells or rooms, 
each prisoner shall occupy by night a cell or room by himself. If for 
special reasons, it becomes necessary for the central prison administration 
to make an exception to this rule, it is not desirable to have more than two 
prisoners in a cell or a room. 
Where dormitories are used, they shall be occupied by prisoners 
carefully selected as being suitable to associate with one another in those 
conditions. There shall be regular supervision of these by night, in 
keeping with the nature of the institution.  
All accommodation provided for the use of prisoners and in 
particular all sleeping accommodation shall meet all the requirements of 
health, due regard being paid to climatic conditions and particularly to 
cubic content of air, minimum floor space, lighting, heating and 
ventilations. 
In all places, where persons are required to live or work, it is 
provided in the prisons manual that :   
Windows shall be large enough to enable the prisoners to read or 
work by natural light and shall be so constructed that they can allow the 
entrance of fresh air, whether or not there is artificial ventilation. 
Sufficient artificial light shall be provided for the prisoners to read or 
work without injury to eyesight. 
The sanitary installations shall be adequate to enable every 
prisoners to comply with the needs of nature when necessary and in a 
clean and decent manner.  Adequate bathing and shower installations 
shall be provided so that every prisoners may be enabled to have a bath or 
                                              
14 Ibid, Sec. 7.  
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shower at a temperature suitable to the climate as frequently as necessary 
for general hygiene according to season and geographical region, but 
atleast once a week in a temperate climate. 
All parts of an institution regularly used by prisoners shall be 
properly maintained and kept scrupulously clean at all times. 
So, to talk of the elimination of all forms of cruelty, torture, 
inhuman activities or treatments degrading treatments plus punishment 
will only be possible when accommodation provided by the jail 
authorities is not  contravening the above or when the accommodation 
suits the above form or style. 
 
7.1.1.6 Personal Hygiene: 
There are provisions in various ‘Prisons Act’15 and various Jail 
Manuals regarding healthy, hygienic conditions. As apart of their human 
living conditions as proscribed by fair and reasonable law laid down in 
various statutes and jail manuals. Prisoners are supposed to be lodged in 
physically and hygienically safe and protected accommodation. 
The prisoners shall be required to keep their persons clean and to 
this end they shall be provided with water and with such toilet articles as 
are necessary for health and cleanliness. 
In order that prisoners may maintain a good appearance compatible 
with their self-respect, facilities shall be provided for the proper care of 
the hair and beard and men shall be enabled to shave regularly. When 
person hygiene is not well furnished for the prisoners it means inhuman 
treatment hence cruelty to the prisoners which robs them of their human 
rights. So personal hygiene is necessary for the prisoners. 
                                                                                                                                   
 
15 Ibid, Sec 7 and 39. 
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7.1.1.7. Clothing and Bedding: 
Every prisoner who is not allowed to wear his own clothing shall 
be provided with an outfit of clothing suitable for the climate and 
adequate to keep him in good health. Such clothing shall in no manner be 
degrading or humiliating. All clothing shall be clean and kept in proper 
condition, underclothing shall be changed and washed as often as 
necessary for maintenance of hygiene. In exceptional circumstances 
whenever a prisoner is removed outside the institution for an authorised 
purpose, he shall be allowed to wear his own clothing or other 
inconspicuous clothing, if prisoners are allowed to wear their own 
clothing, arrangements shall be made on their admissions to the 
institution to ensure that it shall be clean and fit for use. 
Every prisoner shall in accordance with local or national standards, 
be provided with separate bed and with separate and sufficient beddings, 
which shall be clean when issued, kept in good order and changed often 
enough to ensure its cleanliness. 
 
7.1.1.8 Food: 
Every prisoner shall be provided by the administration at the usual 
hours with food of nutritional value adequate for health and strength of 
wholesome quality and well prepared and served. 
Drinking water shall be available to every prisoner wherever he 
needs it, otherwise it amounts to in an inhuman act towards people 
(women) in custody. 
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7.1.1.9 Exercise and  Sport: 
Every prisoner who is not engaged in outdoor work shall have 
atleast one hour for suitable exercise in the open air daily if the weather 
permits. Young prisoners and others of suitable age and physic shall 
receive physical and recreational training during the period of exercise. 
To this end, space and installations of necessary equipments should be 
provided.  
 
7.1.1.10 Medical Services: 
At every institution the services of atleast one qualified Medical 
Officer who should have some knowledge of Psychiatry shall be made 
available. The medical service shall be organised in close relationship 
with the general health administration of the community or nation. They 
shall include a Psychiatric service for the diagnosis and in proper cases 
the treatment of states of mental abnormality as is provided in the Indian 
Prisons Manual Act 189416. 
Sick prisoners who require specialist treatment shall be transferred 
to specialised institutions or to the nearby Civil Hospitals. Where 
Hospital facilities are provided in an institution, their equipment, 
furnishings and pharmaceutical supplies shall be proper for the medical 
care and treatment of sick prisoners and there shall be a staff of suitable 
trained paramedics to administer medicines and other treatment. 
In section 53 and 54 of the Indian Criminal Procedure Code 
(Cr.P.C.) 1973 services of a qualified dentist are availabile to every 
prisoner.  
                                              
16 Sec. 14. of The Indian Prisons Manual Act, 1894.  
 330
In Women’s Institution there shall be special accommodation for 
all necessary pre-natal and post-natal care and treatment. Arrangements 
shall be made whenever practicable for children to be born in a hospital 
outside the institution. If a child is born in prison, this facts shall not be 
recorded in the birth certificate. 
Where  nursing infants are allowed to remain in the institution with 
their mothers, provisions shall be made for a nursery staffed by qualified 
persons where the infants shall be placed when they are not in the care of 
their mothers. 
According to the Indian Prison Manual Act 189417, the Medical 
Officer shall examine every prisoner as soon as possible after his 
admissions and thereafter as and when necessary with a view to 
particularly the discovery of physical or mental illness and taking of all 
necessary measures. There shall be separation of prisoners suspected of 
infections or contigious conditions from the healthy ones. There should 
be noting of physical or mental disorders which might hamper 
rehabilitation and the determination of the physical capacity of every 
prisoner for work. 
The Medical Officer shall have the care of the physical and mental 
health of the prisoners and should daily see all sick prisoners, all those 
who  complain of illness and any prisoner to whom his attention is 
specially directed. 
The Medical Officer shall report to the director, whenever, he 
considers that a prisoner's physical or mental health has been or will be 
injuriously affected by continued imprisonment or by any condition of 
imprisonment. 
                                              
17 Ibid, Sec. 13. 
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The medical officers shall regularly inspect and advise the director 
upon: 
The quantity, quality, preparations and service of food. 
The Hygiene and cleanliness of the institution and the prisoners. 
The sanitation, heating, lighting and ventilation of the institution. 
The suitability and cleanliness of the prisoners clothing and 
bedding. 
The observance of the rules concerning physical education and 
sports, in cases where there is no technical personnel in charge of these 
activities. 
According to the Indian Prisons Manual Act The director shall take 
into consideration the reports and advice that the Medical Officer submits 
and in case he concurs with the recommendations made, shall take 
immediate steps to give effect to those recommendations. If they are not 
within his competence or if he does not concur with them, he shall 
immediately submit his own report and the advice of the Medical Officer 
to the higher authority. 
 
7.1.1.11 Discipline and Punishment: 
Discipline in prison shall be maintained with firmness but with not 
more restrictions than are necessary for safe custody and well ordered 
community life. The same disciplinary punishment must be as per the 
procedure established by law.  
 No prisoner shall be employed in the service of the 
institution in any disciplinary capacity. 
 This rule shall not however, impede the proper functioning 
of systems based on self -government under which specified 
social, educational or sports activities or responsibilities are 
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entrusted, under supervision to prisoners who are formed 
into groups for the purpose of treatment. 
The following shall always be determined by the law or by the 
regulation of the competent administrative authority: 
 Conduct constituting disciplinary offence. 
The types and duration of punishment which may be 
inflicted. 
The authority competent to impose such punishment. 
No prisoner shall be punished except in accordance with the terms 
of such law or regulations and never twice for the same offence according 
to provisions in Art 20 (1) of the Indian Constitution 1950. 
In Article 22 of Constitution of India no prisoner shall be punished 
unless he has been informed of the offence alleged against him and given 
a proper opportunity of presenting his defence. The competent authority 
shall conduct a thorough examination of the case. Where necessary and 
practicable the prisoner shall be allowed to make his defence through an 
interpreter. 
Corporal punishment, punishment by placing in dark cell and all 
cruel, inhuman, or degrading punishments shall be completely prohibited 
as punishments for disciplinary offences. Punishments by close 
confinement or reduction of diet shall never be inflicted unless the 
Medical Officer has examined the prisoner and certified in writing that he 
is fit to sustain the same. The same shall apply to any other punishment 
that may be prejudicial to the physical and mental health of a prisoner. In 
no case, may such punishment be contrary to or depart from the 
principles of corporal punishment or punishment placing in dark cell. 
The Medical Officer shall visit daily prisoners undergoing such 
punishments and shall advice the director if he considers the termination 
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or alteration of the punishment necessary on grounds of physical or 
mental health. 
 
7.1.1.12 Instruments of Restraints: 
In Sunil Batra’s18 case, Punjab Police Rule 193419 was invoked 
into by the court  laying down that instruments of restrains, such as 
handcuffs, chains, irons and strait-jackets, shall never be applied as 
punishments. Furthermore, chains or irons shall not be used as restraints. 
Other instruments of restraint shall not be used except in the following 
circumstances: 
 As prosecution against escape during transfer provided that 
they shall be removed when the prisoner appears before a 
judicial or administrative authority as directed in Punjab 
Police Manual20. 
On medical grounds by directions of the Medical Officer the 
Punjab Police Rule21 held that, by order of the competent jail 
authority, if other methods of control fail, in order to prevent 
a prisoner from injuring himself or others or from damaging 
property. In such instances the jail authority shall, at once 
consult the Medical Officer and report to the higher 
administrative authority as directed by Punbaj Police Rule 
1934.22 
                                              
18 Supra No.4.  
19 Punjab Police Rule 1934 Sec. 26.22 (2). 
20 Ibid , Rule 26.23, 26.4 (3), 27.12 (2). 
21 Ibid, Rule 26.27 (1). 
22 Ibid. 
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7.1.1.13 Information to and Complaints by prisoners: 
Every prisoner on admission shall be provided with written 
information about the regulations governing the treatment of prisoners of 
his category, the disciplinary requirements of the institutions, the 
authorised methods of seeking information and making complaints and 
all such other matters as are necessary to enable him to understand both 
his rights and obligations and to adapt himself to the life of the 
Institution. If a prisoner is illiterate, the aforesaid information shall be 
conveyed to him orally. 
Every prisoner shall have the opportunity each week day of making 
requests or complaints to the director of the institution or the officer 
authorised to represent him. It shall be possible for the prisoners to make 
requests or complaints to the inspector of prison during his inspection. 
The prisoner shall have the opportunity to talk to the Inspector or to any 
other Inspecting Officer without the director or other members of the staff 
being present. Every prisoner shall be allowed to make a request or 
complaint, without censorship as to  substance but in proper form to the 
central prison administration, the judicial authorities through approved 
channels. Unless it is evidently frivolous or groundless, every request or 
complaint shall be promptly dealt with and replied to without undue 
delay. 
 
7.1.1.14 Contact with the Outside World: 
The prisoners shall be allowed under necessary supervision to 
communicate with their family and reputable friends at regular intervals 
both by correspondence and by received visits. 
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The prisoners who are foreign nationals shall be allowed 
reasonable facilities to communicate with the diplomatic and consular 
representatives of the state to which they belong. 
The prisoners who are nationals of states without diplomatic or 
consular representation in the country and refugees or stateless persons 
shall be allowed similar facilities to communicate with the diplomatic 
representative of the state which takes charge of their interests or any 
national or international authority whose task it is to protect such persons. 
The prisoners shall be kept informed regularly of the more 
important items of news by the reading of newspapers, periodicals or 
special institutional publications, by hearing wireless transmissions, by 
lectures or by any similar means as authorised or controlled by the 
administration. 
 
7.1.1.15 Books: 
Every institution shall have a library for the use of all categories or 
prisoners, adequately stocked with both recreational and instructional 
books and prisoners shall be encouraged to make full use of it. 
 
7.1.1.16 Religion Facilities and Opportunities to Worship: 
If the Institution contains a sufficient number of prisoners of the 
same religion, a qualified representative of that religion shall be 
appointed or approved. If the number of prisoners justifies it and 
conditions permit, the arrangements should be on full-time basis. A 
qualified representative appointed or approved as noted from above shall 
be allowed to hold regular rites and to pay religious visits in private to 
prisoners of his religion at proper times. The court in Cruz’s23 case held 
                                              
23 Supra  7. 
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that Access to a qualified representatives of any religion shall not be 
refused to any prisoner. On the other hand, if any prisoner should object 
to a visit of any religious representatives, his attitude shall be fully 
respected as provided in Art 25 of the Indian Constitution which talks of 
freedom of religion as:  
 Subject to public order morality and healthy and to 
the order provisions of this part, all persons are legally 
entitled to freedom of conscience and the right freely to 
profess, practice and propagate religion.  
So far as practicable, every prisoner shall be allowed to satisfy the 
needs of his religious life by attending the services provided in the 
institution and having in his possession the books of religious observance 
and instructions of his denomination as shown in the Prisons Rule 195524. 
 
7.1.1.17 Retention of Prisoner's Property: 
All money, valuables, clothing and other effects belonging to a 
prisoner which under the regulations of the institutions he is not allowed 
to retain, shall on his admission to be institution be placed in safe 
custody. An inventory thereof shall be signed by the prisoner. All the 
necessary steps shall be taken to keep them in good condition.  On the 
release of the prisoner all such articles and money shall be returned to 
him except in so far as he has been authorised to spend money or send 
any other property out of the institution, or it has been found necessary on 
hygienic grounds to destroy any article of clothing. The prisoner shall 
sign a receipt for the articles and money returned to him. Any money or 
effects received by a prisoner from outside shall be treated in the same 
                                              
24 Rule 41 (1) of The Standard Minimum Rules for Treatment of Prisoners, 1955 .  
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way. If a prisoner brings any drugs or medicine, the medical officer shall 
decide what shall be made of them. 
 
7.1.1.18 Notification of Death, Illness and Transfer: 
Upon the death or serious illness of or serious injury to a prisoner, 
or his removal to an institution for the treatment of mental disorders, the 
Prisons Act 189425 directs that the jailer shall at once inform the spouse, 
if the prisoner is married or the nearest relative and shall in any event 
inform any other person previously designated by the prisoner. 
A prisoner shall be informed at once of the death or serious illness 
of any of his relatives. In case of the critical illness of a nearer relative, 
the prisoner should be authorised  whenever circumstances allow, to go to 
his bedside either under escort or alone. 
Every prisoner shall have the right to inform at once his family of 
his imprisonment or his transfer to another institution.  
 
7.1.1.19 Removal of Prisoners: 
When the prisoners are being removed to or fro an institution, they 
shall be exposed to public view as little as possible and proper safeguards 
shall be adopted to protect them from insult, curiosity and publicity in 
any form. 
The transport of prisoners in conveyances with inadequate 
ventilation or light, or in any way which would subject them to 
unnecessary physical hardships shall be prohibited. The transport of 
prisoners shall be carried out at the expense of the administration and 
equal conditions shall obtain for all of them.  
 
                                              
25  Supra 17, Sec. 15. 
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7.1.1.20 Institutional Personnel: 
The prison administration shall select or provide for the careful 
selection of every member of the personnel since it is on their integrity, 
humanity, professional capacity and personal suitability for the work that 
the proper administration of the institutions depends. 
The prison administration shall constantly seek to awaken and 
maintain in the minds, both of the personnel and of the public, the 
conviction that this work is a social service of great importance and to 
this end all appropriate means of informing the public should be used. 
The personnel shall possess an adequate standard of education and 
intelligence and shall be given a course of training of general and specific 
duties and required to pass both theoretical and practical tests. So far as 
possible the personnel shall include a sufficient number of specialists 
such as Psychiatrists, Psychologists, Social Workers, Teachers and Trade 
Instructors. 
The chief officer of an institution shall be adequately qualified for 
his task by character, administrative ability, suitable training and 
experience and devote entire time to his official duties and shall not be 
appointed on a part-time basis. 
In an institution for both men and women the part of the institution 
set aside for women shall be under the authority of a responsible woman 
officer who shall have the custody of the keys that part of the Institution. 
No male member of the staff shall enter the part of the institution set 
aside for women unless accompanied by a woman officer. 
The women prisoners shall be attended to and supervised only by 
women officers. This does not, however, preclude male members of the 
staff, particularly doctors, teachers and religious persons from carrying 
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out their professional duties in institution or parts of institution set aside 
for women. 
The officers of the institution shall not use force except in self-
defence or in case of attempted escape or active or passive physical 
resistance to an order based on law or regulations. Officers who must use 
force must not use more than required and must report the incident 
immediately to the custodian/jails superintendent of the institution. 
Except in special circumstances, staff working or performing duties 
which brin gs them into direct contact with prisoners should not be armed, 
and the addition staff to should not be given arms unless they have been 
trained in their use. 
 
7.1.1.21 Inspection: 
In all matters of pertaining to the prohibition of cruelty, inhuman 
treatment or degrading treatment or punishment, there shall be a regular 
inspection of penal institutions and services by qualified and experienced 
inspectors appointed by competent authority. Their task will be in 
particular to ensure that those institutions are administered in accordance 
with existing laws and regulations and with a view to bringing about the 
objectives of penal and correctional services for the elimination of the 
above mentioned acts which arw the major violation of human rights of 
women in custody of police or judiciary. 
 
CONCLUSION: 
 The discussion from 7.1. to 7.1.21 establishes that there are 
provisions in the statutes i.e. the Constitutional Law of India, the 
Criminal Procedure Code (Cr.P.C.) of India, 1973 , the Indian Panel Code 
1860, the Indian Evidence Act, the Indian Prisons Act, the Indian Police 
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Manuals, the National Commission of Human Rights in India both Local 
and National, the NGOs, International bodies under UN. There also 
similar provisions against torture of inmates and this includes, Police 
Manuals, Indian Prisons Jail Manuals and the judgements of Apex 
Courts. These provisions in the statutes are there to be interpreted and 
applied to the society in the best way so that violation of human rights of 
women in custody does not occur. However, in actually, application and 
interpretation are contrary to the above and there is rampant violation of 
human rights of women in custody. One remains with so many questions 
unanswered like whether the authority concerned has failed to interpret 
apply existing laws. Form this situations the researcher is prompted to 
conclude as under.  
The practice of policing to break law in the name of law – 
enforcement is totally unacceptable and intolerable and it has no place in 
a democratic society governed by the  rule of law. It is objectionable 
because it is arbitrary as a process and random in its effect. It is very aptly 
said that in a democratic polity order maintained by repression and 
criminality is ultimate disorder because it creates a link between social 
order and atrocities.      
For ensuring adherence to human rights norms by the police, it is 
necessary to build up an organizational culture that frowns on abuse or 
misuse of force and authority. Emancipatory human rights, training of the 
police personnel, particularly of the subordinate rank, are necessary to 
make the police more professional, responsive and people -friendly. In 
this connection it may be mentioned that the National Human Rights 
Commission has prepared a model human rights training syllabus for 
police officers of all ranks in consultation with the Directors General of 
Police of all states and circulated it to all police training institutions. As 
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appropriate training in human rights principles will have an elevating 
impact. However, the principles and standards of correct practice taught 
during the training have to be sustained by the appropriate organizational 
culture that lays stress on promotion and protection of human rights. 
Constant supervision and adherence to human rights norms by senior 
officers is necessary to build up such an organizational ethos and make 
policing ethical lawful and humane.       
 
7.2 Standards against torture in Gujarat. 
Under the above statement of standards or the steps taken by the 
state to remove torture that is inflicted to women in custody, the issue is 
addressed under the following headlines or sub-headlines: 
Protection under Criminal Law. 
Protection against self-incrimination. 
Inadmissibility of Custodial Confessions. 
Rulings and directions of Supreme Court. 
 
7.2.1 Protection of women in custody under Criminal Law: 
The women in custody have protection and the safeguards under 
the Indian Constitution 1950, the Indian Penal Code 1860, Indian 
Evidence Act, UDHR  1948 and NHRC of India, which not forgetting 
UN and its bodies incorporate human rights protection of women in 
custody. 
Some small, bodies or organisations like NGOs have also sprung 
up in Gujarat to the protection of human rights and they are doing a good 
job in ensuring observance safeguards and protection of human rights, 
like SEWA (Self Employed Women Association), AWAG (Ahmedabad  
Women Action Group), Jannivikas, Vikas Gruh, Jyoti Sangh, Nari Gruh 
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all in Ahmedabad and Centre for Women Studies faculty of Home 
Science (M.S. University), Baroda.  
Along the same lines even Criminal Law does not lay behind when 
the violation of human rights is being addressed. It has addressed the 
protection of Human beings when it comes to torture from the beginning 
end as shown below: 
 
7.2.1.1  Arrest of Women (Accused): 
There is good protection of women (accused) in India by Criminal 
Law as it says that when a women accused is to be arrested there must be 
a lady police officer who has to execute the arresting exercise not men 
police and after which she must remain in the custody of lady police or 
under judicial custody till justice is administered. 
 
7.2.1.2 Presumption of Innocence: 
The very next principle of Criminal Law protection of women in 
custody is presumption of innocence till the contrary is proved. As in 
human rights where the emphasis is on basic human dignity, that the life 
and personal liberty of a person should be infringed in accordance with 
the procedure established by law (Art. 21 of Indian Constitution), the 
basic principle that an individual is presumed to be innocent till the 
contrary is proved against him has been enshrined in the judicial 
interpretations by the Supreme Court. 
 
7.2.1.3 Prevention of ex-post facto operation of Criminal Law of 
Women in Gujarat. 
Another protection by the Criminal Law towards women in 
custody is the prevention of ex-post factor operation of criminal law. 
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Here it means that no person can be accused and convicted of an offence 
for an act which was not an offence under the law in force on the date 
when it was committed. This is a guarantee, against the ex-post facto 
operation of criminal law and given in the Cr.P.C as protection to accused 
people (women) under custody. 
 
7.2.1.4 Protection against "double jeopardy" of women in custody 
in Gujarat. 
Double jeopardy here indicates a situation where criminal law has 
prohibited a person to be punished for the same offence more than once. 
This has been enshrined in Sec.300 of Indian Cr.P.C. (1973) the court in 
Kharkhan’s26 case held that, It will amount to torture if a person is 
punished more than once for the same offence, hence violation of human 
rights. 
 
7.2.1.5 Due Process Concept in India: 
The most important principle is that no person shall be deprived of 
his life and personal liberty except according to the procedure established 
by law. This princip le of safeguard and protection has been given not 
only in Art 21 of the Indian Constitution 1950 but also in criminal law as, 
has been interpreted by the Supreme Court. The principle is also 
contained in Art 9 of the International Covenant on Civil and Political 
Rights 1966. 
In criminal justice system (administration) the police through their 
restrictive and coercive authority, effect arrests, interrogate, search, seize 
and detain people as allowed in criminal law, prior to trial. All these 
                                              
26 Kharkhan V. The State of Uttar Pradesh 1964 ALJ 162: AIR 1965  SC 83, Madhu Moopan V. 
Emperor 1937 MWWN. 17 AIR 1937 Mad. 301. 
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actions affect the individual's liberty and when done arbitrarily the 
individual's dignity. To prevent arbitrariness the following safeguards 
have been provided. 
 
7.2.1.6 Protection by criminal law on unwanted arrests of 
women in Gujarat: 
The Court in Madhu’s27 case observed that the right to personal 
liberty of an individual is a basic human right guaranteed in the 
Constitution of India as well as Cr.P.C.(1973). Arrest signifies 
apprehension of an individual by legal authority depriving him or her of 
her liberty. The decision to arrest an individual has a serious implication 
and cannot be indulged in lightly according to sec.41, 55, 151 of Cr.P.C. 
In Sec.41 of Cr.P.C. - any police may with an order from a 
magistrate or without a warrant arrest any person. 
Sec.151 of Cr.P.C.- when police officer suspects a design to 
commit any cognizable offence, he may arrest a person without orders 
from a magistrate and without a warrant if it appears that the commission 
cannot be prevented. 
It means, that in Indian arrests can be made with or without an 
arrest warrant. But it is given that the person so arrested with or without a 
warrant must be produced before the magistrate within short span of 
period in accordance with the provisions of the Rule of Law..  
 
                                              
27 Madhu Limaya V. S.B.M. Mnghyr AIR 1971 SC 2486 Laxminarayan Das V. Province of Bihar AIR 
1950 FC 59. 
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7.2.1.6 (A) Grounds of arrest to be informed (criminal law 
protection of women in custody). 
Apart from the Constitution, criminal law in its protection of 
people (women) against torture lays down that- The arrested person shall 
be informed of the reasons for his arrest. This is to enable the arrested 
person to seek judicial redress.  
The Supreme Court defining section 50 of Criminal Procedure 
Code (Cr.P.C.) 1973 in Vikram’s28 case it has been observed that every 
Police Officer or other person arresting any person without a warrant 
shall forthwith communicate to him full particulars of the offence for 
which he is arrested or other grounds for such an arrest. The Code of 
Criminal Procedure separately also provides that the Judicial Magistrate 
should enquire from the accused under sec.167 of Cr.P.C. whether he has 
been informed of the grounds of arrest as stated above.  
 
7.2.1.6 (B) Right to be brought before the Judicial Magistrate 
/Criminal Law for protection of women in custody) 
It is the right of an arrested person to undertake the process of his 
release and it starts from the time he is brought to the Judicial Magistrate. 
When a person (women) has been arrested she must be brought to the 
Magistrate within 24 hours of her arrest and this includes the possible 
time for travelling from place of arrest to the Court of Magistrate. 
Art.22(2) of the Indian Constitution 1950 gives that provision. We have 
seen the same protection provided by the criminal law of India 1973 in 
Sec.151(2), Sec.57, Sec.76 of Cr.P.C. that  no person arrested shall be 
detained in custody for a period exceeding twenty four hours from the 
                                              
28 Vikram V State AIR  1996 CrLJ 1536, Anoop Kumar Kantha Kunver V State 1984, Crimes 44 at 
(Guj), Mushtaque Ahmad V State of Uttar Pradesh 1984 (1) Crimes 70 (all), Udaybhan Shuki V State 
of UP AIR 1999 Cr. LJ 274 (all). 
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time of his arrest, unless his further detention is required or authorised 
under any other provisions of the code or of any other law for the time 
being in force. 
Once an individual has been arrested the authority concerned are 
duty bound to produce the same person before the Judicial Magistrate 
within 24 hours as it is the arrested person's right to be released or bailed. 
The custody of the prisoner with the head constable after the orders have 
been passed or for more than 24 hours is illegal as shown in Bhagwan 
Singh’s case.29 
 
7.2.1.6 (C) The Right to bail as criminal law protection of women in 
custody. 
The aim of provision of bail is to restore the individual his liberty 
pending adjudication of his guilt by the court. It protects unconvicted 
persons (women) from the hazards of incarceration by granting them the 
presumption of innocence. Courts have held that bail is a right which 
should be informed to the arrested person and the same should be granted 
without imposing unreasonable conditions. 
However, in criminal law the protection are seen mentioned in 
sections, 50(2) 167, 436, 437 and 439 of Cr.P.C. as: 
Sec.50(2) of Cr.P.C. - Where a Police Officer arrests without a 
warrant any person other than a person accused of a non-bailable offence, 
he shall inform the person arrested that he is entitled to be released on 
bail and that he may arrange for sureties on his behalf. 
                                              
29 Bhagwan Singh V State 1956 Cr. LJ 618, State V Santosh Singh AIR 1956 MB 130 Mahipya,  
5 Bom HCR 99.   
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The Court in Narayannappa’s30 case defined Sec.436 of Cr.P.C. of 
1973 which state that, when any person other than a person accused of a 
non-bailable offence is arrested or detained without warrant by an officer 
in charge of a police station is brought before a court and is prepared at 
any time while in the custody of such officer or at any stage of the 
proceeding before such court to give bail such person shall be released on 
bail. In it’s judgement the court declared that the Officer incharge is 
under an obligation so to do. 
 Sec.437 of Cr.P.C. was also interpreted by the court in Jagjit 
Singh’s31 case and observed that, when any person accused of or 
suspected of the commission of any non-bailable offence is arrested or 
detained without a warrant by an officer in charge of a police station or 
appears or is brought before a court other than the High Court or Court of 
Session  he may be released on bail but; 
(i) Such person shall not be so released if there appear 
reasonable grounds for believing that he has been guilty of 
an offence punishable with death or imprisonment for life, 
(ii) Such person shall not be so released if such offence is a 
cognizable offence and he had been previously been 
convicted of an offence punishable with death imprisonment 
for life or imprisonment for seven years or more or he had 
been previously been convicted on two or more occasions of 
a non-bailable and cognizable offence. 
                                              
30 Narayanappa V. State of Karnataka 1982 Cr. LJ 133A, Niranajn Singh V. Prabhakar Raj Ram AIR 
1980 SC 785. 
31 State V. Jagjit Singh AIR 1962 SC 253 1962 Cr. LJ 215 State V. Vippin Kumar Jaggi 1975 Cr. LJ 
846 State V. Vijay Kumar Khujuria 1979 Cr. LJ  1179 ( J & K). 
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The court directed in Ranveer’s32 case that a person referred above 
be released on bail if such a person is under the age of sixteen years or is 
a woman or is sick or infirm or court may direct to grant it is just and 
proper so to do. 
So at any time when an offence is bailable the authority must 
accord the right to the accused and not violate her human rights. Even 
when it is not bailable bail may be considered it circumstances dictate the 
same to be given or granted. 
 
7.2.1.6 (D) Right to Reasonable Investigation Interrogation search, 
seizures etc. is protection in criminal law of women in 
custody: 
The First Information Report (F.I.R.) - Detailed Legal requirements 
prescribed under the Code of Criminal Procedure including provisions of 
supply of a copy of the FIR to the person lodging the Information ensure 
that the rights of the individual are safeguarded. From the time FIR is 
issued the activities of police are under judicial scrutiny and all further 
steps in investigation are to be as per prescribed legal procedures: 
Art.20(3) of Indian Constitution 1950 says that no person accused 
of any offence shall be compelled to be a witness against himself. Thus, 
while the Cr.P.C. enjoins a person to answer truthfully the questions put 
to him by an investigating officer, this constitutional provision gives him 
protection against self incrimination. 
Hence, constitution does not prohibit search and seizures even 
though it violates principle of right to live freely but safeguards are given 
in the procedures that must be followed. It has to be legal and it must 
                                              
32 Ranveer Singh V. Raj Singh 1983 All LJ 1051 Mazahar Ali V. State 1982, Cr. LJ 1223 Free Legal 
Aid Committee Jamshedpur V. State of Bihar 1982 Cr. L J 1943. 
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follow the procedures established by law. (Art.14 of the Indian 
Constitution 1950) 
 
7.1.2.6 (E) The Right to legal defence (Criminal Law protection of 
people in custody (women). 
No person who is arrested shall be denied the right to consult and 
to be defended by a legal practitioner of his choice Art.22(1) of the Indian 
Constitution directs like that. This legal right is not only been mentioned 
in the Indian Constitution though it was the base through which all other 
laws are interpreted and brought into being, but also the criminal law has 
such protection and safeguards. In its protection and safeguard Sec.303 of 
the Indian Cr.P.C. 1973 says that: 
Any person accused of an offence before a criminal court or 
against whom proceedings are instituted under this code, may of right be 
defended by a pleader of his choice said the honourable court in All India 
Democratic Women’s Association’s33 case. 
The courts have held that from the time of arrest, this right accrues 
to the arrested person and he has the right of choice of a lawyer. The 
accused may refuse to have a lawyer but the court has to provide an 
amicus curie  to defend him in serious cases. The courts in 
Jagmalaram’s34 case have also held that the indegent accused have a right 
to a legal aid. This requirement is to ensure that poverty does not come in 
the way of any one getting a fair trial.  
 
                                              
33All India Democratic Women’s Association V State 1988, Cr .LJ 2629 (Mad), Hirananda Ogha V 
Emperor 9 CWN 983 Emperor V Iboo 6 BOM LR 665, Rishi Nandan V State of Bihar 1999.  
34 Jagmalaram V. State of Rajasthan 1982 Cr. LJ 2314, Tehsilder Singh V. State of MP 1995 Cr. LJ 
1678, Rajan Dwivedi v. Union of India 1983 Cr. LJ. 1052 AIR 1983. 
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7.2.1.6 (F)  Right to fair pre -trial detentions  
When an accused person is in custody pending trial for any reason, 
human dignity should be accorded to him. The court in Abdul Azzez’s35 
case held that a person, when is in under-trial or pre -trial detention, is 
entitled to fair and decent treatment by way of comforts, medical 
attention etc. so that his/her human right of life and personal liberty is 
infringed in accordance with the procedure established by law. (Art. 21)  
The Supreme Court has also frowned upon violations of human 
rights during pre-trial detention and has ordered compensation for 
unlawful detention. Courts in Rudal Shah’s36 case have recognised the 
right to compensation in respect of unlawful detention though legislation 
is yet to be enacted to give effect to these rulings. 
 
7.2.1.6 (G) Right to a public and speedy trial  
The principle of openness of judicial proceedings acts as a check 
against caprice or vagaries and builds up the confidence of the public in 
the judicial administration. 
Justice delayed is justice denied. Though there are no specific 
provisions for a speedy trial in the Indian Constitution by judicial 
interpretation. Supreme Court has held that Cr.P.C. contains many 
provisions to ensure speedy trial. The provisions are:- 
 
7.2.1.7   Protection of Women in Custody under International 
Bodies:  
International Instruments for the protection safety and security of 
people (women) in custody includes Universal Declaration of Human 
                                              
35 Abdul Azeez V. State of Mysore 1975 Cr LJ 335, Shivappa V. State of Karnataka 1995 I Cr 138, State 
of Maharashtra v. Dr. B.K. Subbarao and another 1993 Cr LJ 2894.  
36 Rudal Shah V. State of Bihar and anther AIR 1983 SC 1086.  
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Rights (UDHR) 1948, International Civil Cultural and Political Right  
(ICCPR) 1966, Red Cross etc. UDHAR in it’s protection safety and 
security of human rights has observed in Art. 8 that : every person shall 
have the right to hearing with due guarantees and within a reasonable 
time by a competent, independent and impartial tribunal, previously 
established by law in the substantion of any accusation of a criminal 
nature against him or  for the determination of her rights or obligations of 
civil or any other nature. 
Every person accused of a serious crime has the right to be 
presumed innocent, so long as his guilt has not been proved according to 
law. During the proceedings every person is accorded the following 
minimum guarantees: 
v The right of the accused to be assisted free by a translator or 
interpreter if she does not understand or does not speak the 
language of the tribunal or court. 
v Prior notification in detail to the accused of the charges against 
him/her. 
v Adequate time and means for the preparation of his/her defence.  
v The right of the accused to defend herself personally or to be 
assisted by legal counsel of his/her own choice and to 
communicate freely and privately with his counsel. 
v The fundamental right to be assisted by counsel provided by the 
state free as the domestic law provided, if the accused does not 
defend himself/herself personally or engage her own counsel 
within the time established by law. 
v The right of the defence to examine a witness present in the 
count and to obtain the appearance as a witness or an expert or 
other persons who may throw light on facts. 
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v Right not to be compelled to be witness against oneself or plead 
guilty. 
v The right to appeal against the judgment to higher court. 
Confession of guilt by the accused shall be valid only if it is made 
without coercion of any kind. An acquitted person accused by a non-
appealed judgment shall not be subject to new trials. Criminal procedure 
shall be public except  in so far as  may be necessary to protect the 
interests of justice. 
Sec.309 of Cr.P.C. - In every inquiry or trial the proceedings shall 
be held as expeditiously as possible and in particular when the 
examination of witness has once begun, the same shall be continued from 
day to day until all the witnesses in attendance have been examined, 
unless the court finds the adjournment of the same beyond the following 
day to be necessary for reasons to be recorded observed by the court in 
Khinudan’s37 case. 
This means, that for one to be fair and just such cases must be tried 
first or as soon as possible and pass the award to accord human rights to 
people in custody (women). 
 
7.2.2 Protection against self incrimination of women in custody by 
Criminal Law: 
Self-incrimination here means a situation where a person or 
accused is forced or compelled either by inducement or putting inflicting 
pressure of fear to accused to be a witness against himself. Art. 29(3) of 
the Constitution provides a situation where a  person accused of any 
offence shall not be compelled to be a witness against himself and the 
                                              
37 Khinudan V. State of Rajasthan 1975, Cr.  LJ  184.  
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same principle is also seen in  Art.14(9) of the ICCPR (1966). The Cr.PC 
(1973) enjoins people or person in its sections to answer truthfully the 
questions put to him by an investigating officer. It means that when 
inquiry is on the accused must answer the question as asked and at the 
same time she may trap herself and act as a witness against own self. 
The fact is that being compelled to answer questions as asked will 
end up implicating the accused to admitting or accepting to be a witness 
against one self. But the Indian Constitution Art 20(3) of 1950 protects 
the accused that come what may, no one will act as a witness aga inst 
himself which means all questions answered by the accused are irrelevant 
and cannot be admissible as a stepping stone to implicate one. 
 One of the motives of torture is to extract confession from the 
suspect for the crime he is alleged to have commit ted. He is subject to 
various kinds of constant torture till he gives in to the pressure of pain 
and makes a confessional statement. However, he has a right to refuse to 
answer all self – incriminatory questions. The presumption of innocence 
until proved guilty according to law, is the right of the suspect / accused 
person guaranteed under international Covenant of Civil and Political 
Rights under Article 14 (2) (1966). The same concept innocence is also 
propounded in Evidence Act 1872. 
 Right against self – incrimination is a gain listed in the covenant 
under Art 14(3). The Indian Constitution also confers this right to the 
suspect/ accused person under article 20(3). It is his constitutional right of 
not to be compelled to be awilness against himself. It reads as follows :- 
 Section 24, 26 and 27 of the Indian evidence Act and sections 162, 
163 (1), 315 and 342 (a) of the Criminal Procedure Code also prohibit 
forced confession or testimony as/inadmissible evidence in the court of 
law and protect the suspect /accused person against such confession : 
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 The compulsion is held by the apex court to have taken place if the 
accused is “beaten” or starved or tortured in any way during the 
interrogation  / investigation by the police. This right was fully dealt with 
by the court in “Nandini Satpati’s case”. The court speaking through 
Krishna Iyer, laid down guidelines for protection of accused person in 
police custody. It held that the right against self- incrimination and right 
to silence of the accused. It also said that if there is any mode of pressure 
subtle or crude, mental or physical, direct or indirect but sufficiently 
substantial applied by the people in obtaining information from the 
accused, if there is compelled testimony the entire procedure is violative 
of the right against self – incrimination. 
 The court has held that compulsion may be presumed in the case of 
custodial interrogation by the police, “Unless certain safeguards erasing 
duress are adhered to It further observed that the police ought to permit a 
lawyer to assist the accused if he can afford one. However, it did not 
define that the state is under an obligation to provide a lawyer to the 
accused, if he is poor. It also acknowledged the right to silence against 
self – incrimination. The accused is not bound to answer self – 
incriminatory questions. But he does not have right to complete silence. 
In other words non – incriminatory questions can be asked and the 
accused is ‘bound’ to answer where there is no clear tendency to 
criminate. 
 Thus the right against self – incrimination is guaranteed under 
international law as well as criminal law. But this right  is widely violated 
by the police in most of the third world countries including India. Once 
captured the police considers even an innocent person a criminal and 
every technique of torture is applied to extract confession for the alleged 
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crime through the involuntary confession made therefore it is 
inadmissible in the court of law. 
Moving from the Constitution and the international bodies against 
self incrimination, the Cr.P.C. itself earlier ruled that an accused during 
inquiry must answer as asked is here against discarding the same opinion 
or statement the court in Thimmappa’s38 case said that that no Police 
officer or other person in authority shall offer or make or course to be 
offered or made any such inducement, threat or promise as is in sec.24 of 
the Indian Evidence Act,1872. 
It means that any answer given during the police inquiry whether 
willingly or by inducement or by promise made is inadmissible hence one 
cannot be a witness against one's own self. 
The court in Mudaly’s39 case provided that no police officer or 
other person shall prevent, by any caution or otherwise any person from 
making in the course of any investigation under this chapter any 
statement which he may be disposed to make of his own free will. So 
from the above sections of Criminal Law we have seen the human right 
protection  of women in custody in that all statements made under inquiry 
which are not from free will, will not be used to implicate the accused. 
But if the confession must be used as evidence against one the 
same must be recorded in such a way that the accused must be informed 
that he is not to make confession but if he does so it will be used as 
evidence against him. Then the confession must be made voluntarily in 
his presence and read out to him once again to verify and verified by him 
to be correct and it contains a full and true account of the statement of 
                                              
38  Thimmappa V Thimmappa ILR 751 Mad 967 AIR 1928 Mad 1028 , Venkatasubhia V King 
Emperor ILR, 1924. 
39  Thandraya Mudaly  ILR 26 Mad 38. 
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confession. The magistrate shall make a memorandum at the foot of that 
record confessed and then it will be evidence against one's own self. 
One cannot be a witness of himself / herself on the basis as shown 
above and the same process must be followed and the same process is 
still a protection by the criminal law to women in custody or of the 
atrocities facing them in custody. The criminal law states clearly that one 
must be informed of the repurcursions/consequences of confession 
without which the evidence is never treated as evidence. Hence, criminal 
law protection of atrocities facing women in custody. 
Though the police officer can demand the attendance of witnesses 
for Investigation he has to meet women at their houses. The officer shall 
offer no inducement, threat to women. Section 160 protects women from 
unnecessary harassment at the hands of policemen who make inquiries in 
criminal cases. 
The Honourable Court in Sharma’s40 case granted special 
protection to women, some of which is provided in Sections 51(2) and 
100 says that if a woman is to be searched by it in connection with a 
crime, search shall be made by  another lady (police) with strict regard to 
decency. 
When a woman involved in crime has to be examined by a doctor 
for evidence only a lady doctor or someone under her supervision can do 
so(Sec.53). If a criminal hides in the house of a woman, who according to 
custom does not appear in public, the police cannot enter the house or 
break it open unless they tell her that she is at liberty to withdraw and 
afford her every reasonable facility to withdraw (Sec.47). When a 
summon is to be served it will be done so to a male member of her house 
not to a woman (Sec.64). 
                                              
40 MP Sharma V Satish Chandra AIR 1954 SC 300. 
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In Khairati Ram’s41 the Hounrable court laid down that where a 
woman sentenced to death is found to be pregnant the high court shall 
order the execution to be postponed and may, if it thinks fit commute the 
sentence to imprisonment for life under (sec.416) of Cr.P.C. 
 
7.2.3   Inadmissibility of Custodial Confessions: 
The women who are accused of any criminal act like any other 
human being must be arrested and all procedures of justice are done 
according to the procedure established by law. 
An accused (women) when committing a criminal offence and in 
the absence of any witness to be investigation either police or judicial 
investigation is must to ascertain the truth of the matter. The investigation 
conducted against the accused (women) either in police custody or 
judicial custody includes asking many questions to accused and through 
the same the truth is ascertained. Questions asked are useful for 
ascertaining the truth and that is why the court in Jayadas Devdas’s42 
case interpreted section 161 of Cr.P.C. (1973) and gave the following 
headlines:  
Any Police Officer making an investigation under this 
Chapter or any police officer not below such rank may by 
general or special order prescribed in this behalf, acting 
on the requisition of such officer may examine orally any 
person supposed to be acquainted with the facts and 
circumstances of the case. 
                                                                                                                                   
 
41 In the matter of Khairati Ram AIR 1931 Lal 476. 
42 Jayadas Devdas V State of Kerala 1980 Cr.LJ  906, Ishopal Singh V State AIR 1984, Gines 708 
Delhi,  Jadumani Khanda V State AIR  1993 Orissa Cr.LJ 2701. 
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Section 161(2) of Indian Cr.P.C.:-  
Such person shall be bound to answer truly all questions 
relating to such, case put to him by such officer other 
than questions the answers to which would have a 
tendency to expose him to a criminal charge or to a 
penalty or forfeiture. 
This means thereby that an accused is with fiduciary duty to 
answer all the questions as asked to make the work of the police or 
magistrate who is investigating the matter to look easy and arrive at the 
solution at the earliest. But the Cr.P.C. has laid down that no statement 
made to a police officer shall be used as evidence of custodial confession. 
Any statement made to a police cannot be allowed to be admissible 
evidence of custodial confession. When an accused is in police custody 
she faces some atrocities under the police from the custodians (police) 
which includes at many a times, torture, rape, death and other inhuman 
treatments that can noted out to an accused to make her, give any 
statement in favour of the police or the way the police wants it to be. 
There is nothing more cowardly and unconscionable than a person 
in police custody being beaten up and there is nothing which inflicts a 
deeper wound in human being’s life than when a person is being harassed 
in police custody. All these and many more make a person under the 
police to confess as a criminal even when she is not for safety from the 
police beating or inhuman acts that are likely to take place. This makes 
any custodial confession to the police in police custody to be inadmissible 
evidence against an accused. 
In Sec.162(1) of Indian Cr.P.C.1973:  No statement made by a 
person to a police officer in the course of an investigation under this 
chapter shall if reduced to writing be signed by the person making it, nor 
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shall any such statement or any record thereof, whether in a police diary 
or otherwise or any part of such statement or record be used for any 
purpose like inquiry, or trial in respect of any offence under investigation 
at the time when such a statement was made.  
Sec.162(2) of Cr.P.C. - A statement recorded by the police officer 
during investigation is inadmissible in evidence against the accused. 
As shown from sections 162 (1) and (2), that the statements 
recorded by the police during investigation are not admissible evidence 
against an accused does not mean that the statements are completely of no 
consequences as even the judiciary has empowered police and is their 
duty to do the arrest and register or enter the name of the accused and 
keep the same accused person in police custody in remand for police 
inquiry. So the statements obtained out of the investigation will be useful 
for the purpose of contracting the prosecution witnesses under sec.145 of 
Evidence Act,1872. It cannot be used for a purpose of cross-examination. 
The bar of inadmissibility operates not only on statements of witness but 
also on those of the accused. 
Though statement recorded by police during investigation is 
inadmissible in custodial confession, some statements made during 
custodial confession at times may be admissible as evidence in custodial 
confession against accused. Any statement made to the magistrate in 
judicial custody or police custody is admissible as evidence against 
accused as given and proved in the Indian Cr.P.C.1973. 
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In Nikra’s43 Case Court observed that any Metropolitan Magistrate 
or Judicial Magistrate may whether or not he has jurisdiction in the case, 
record any confession or statement made to him in the course of an 
investigation under this Chapter or any other law for the time being 
afterwards before the commencement of the inquiry or trial. 
At the same time the confession made to a police officer whether 
recorded or not though with permission from the magistrate under any 
law to do so will never be admissible. 
The magistrate shall before recording any such confession explain 
the person making it that he is not bound to make a confession and that, if 
he does so, it may be used as evidence against him, and the magistrate 
shall not record any such confession unless, upon questioning the person 
making it, he has reason to believe that it is being made voluntarily. 
If at any time before the confession is recorded, the person 
appearing before the magistrate states that he is not willing to make the 
confession, the magistrate shall not authorise the detention of such person 
in police custody just because she did not confess. It is exclusively up to 
her own personal willingness to confess or not to confess under the 
protection of the Cr.P.C. Section 162 of 1973. 
Any such confession shall be recorded in the manner provided in 
section 281(1) (2) (3) (4) (5) and (6) of Cr.P.C. 1973 for recording the 
examination of an accused person and shall be signed by the person 
making the confession and the magistrate shall make a memorandum at 
the foot of such record to the following effect:  
“….. I have explained to (name) that he is not bound to make a 
confession and that if he does so any confession he may make may be 
used as evidence against him and I believe that this confession was 
                                              
43 Nikta Ram V State of Himachal Pradesh AIR 1972 SC 2077.  
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voluntarily made. It was taken in my presence and hearing and was read 
over to the person making it and admitted by him to be correct and it 
contains a full and free account of the statement made by him. 
                                                                    (Signed) 
                      Y.Boston,  
    (Magistrate)” 
So any statement other than confession shall be recorded in such a 
manner as provided for the recording of evidence as is in the opinion of 
the magistrate best fitted to the circumstances of the case and the 
magistrate has power to administer an oath to the person whose statement 
is so recorded. 
The magistrate recording a confession or statement under the 
section shall forward it to the magistrate by whom the case is to be 
inquired into or tried. 
 
7.2.4 Rulings and directions of the Honourable Supreme Court: 
Those days are gone when women used to be seen and not to be 
heard, when women were used as factories or machineries to manufacture 
children, when women used to be used as slaves, servants or workers and 
forced to worship men as kings, used to be raped, tortured, teased, abused 
and all types of inhuman treatment inflicted on them by men were 
answerable to none. The days are gone when women were not having the 
protection law i.e. police and judiciary, when women were not allowed to 
be seen in open, not even participating in the formation of the 
government when there used to be no social organisations like UDHR, 
NHRC, UN (Bodies) NCW, NGOs and other organisation for women's  
protection. 
 362
In the 21st century all governments and social organisations act to 
protect women with the help of judiciary in the country.  When human 
rights of women in custody are violated, social organizations also come 
forward to move the courts and pursue the case till final judgement is 
delivered.  
The rulings and directions of the Supreme Court on matters related 
to offences of violations of human rights against torture, rape, death, and 
inhuman treatments of women in custody are given and courts are is 
working very hard to see to it that human rights are respected and never 
violated in the 21st Century. 
 “Supreme Court is the Crusader of custodial torture and a ray of 
hope in darkness”. The Constitution of India under article 32(2) confers 
the power on the supreme court to issue writs for the enforcement of the 
fundamental rights. The citizens also enjoy the right to move the Supreme 
Court directly for the enforcement of their fundamental rights under 
article 32 (1) of the constitution. The supreme court is thus the protector 
and guarantor of the fundamental rights, the right to life being the most 
important among them. 
 The apex court is very conscious of its responsibility to protect the 
poor and helpless from the custodial torture. Any victims of custodial 
torture can move the court directly for the redressal of his grievances 
merely by writing a letter. The Supreme  Court has started treating the 
ordinary letters of inmates as writ petitions and issued notices to the 
governments, police, jail authority or any other detaining authority 
authorized to arrest, detain and interrogate an accused under any charge 
of an offence.  
 In the beginning, the Supreme Court was not very responsive to the 
protection of the right of the prisoners. It examined the issue immediately 
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after the commencement of the constitution. In Gopalan’s44, it viewed 
that the prisoners are non-persons and fundamental rights under the 
constitutions are not available to them in custody. The court declared that 
a person loses his right of personal liberty by way of detention under 
valid law enacted by competent legislature and so long as he remains 
under such detention, he ceases to be entitled to enjoy his other 
fundamental rights. 
 A welcome change was seen in 1966 in “Prabhakar45” when the 
court held that conditions of detention cannot be extended to other 
fundamental rights consistent with the fact of detention. Again the court 
asserted in “DBM Patnaik46” that the mere detention does not deprive the 
convicts of all the fundamental rights they otherwise posses: 
 The positive attitude of the court received a serious jolt during the 
dark days of emergency when the enforcement of a number of 
fundamental rights including right to life and personal liberty were 
suspended by presidential order as we see in “Jabalpur”, “Bhanu Das47”. 
But new judicial activism was evident in a number of its judgements 
delivered in the post – emergency era. It not only treated Article 21 as an 
armour protecting life and personal liberty against any unreasonable or 
unjust infringement but gave a new and wider interpretation of the right 
to life. This right expanded to encompass the right to dignified treatment 
in custodial institutions. 
 The Supreme Court in a number of cases acknowledged the rights 
of the prisoners, suspects / accused persons, and directed prison authority 
and police not to violate their rights and refrain from custodial torture. It 
                                              
44 A.K. Gopalan V. State of Madras AIR 37 1950 SC 27. 
45 Prabhakar V. State of Maharashtra AIR 1966 SCC 424.  
46 DBM Patnaik V. State of Andhra Pradesh AIR 1971 SC 2092. 
47 Union of India V. Bhanudas AIR 1977 SC 1027. 
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said that suspects / accused do not cease to be “persons”. They continue 
to be “persons” with their basic fundamental rights in the eye of law 
despite serious charges against them dealing with the right of accused 
person supreme court in “ADM Patnaik48” observed that,  
“Convicts are not by mere reason of conviction denuded of 
all their fundamental rights which they otherwise posses” 
and “no iron curtain could be drawn between the prisoners 
and the constitution”. 
 The court further observed that no person, not even a prisoner 
could be deprived of his life or personal liberty except in the procedure 
established by law.  
 In  “Sunil Batra’s49” case the Honourable court gave another 
important milestone in field of rights. Delivering a far reaching 
judgement court held that prisoners are entitled to all fundamental rights 
consistent with their incarceration and the legal regim of prison is subject 
to constrains of legality and constitutionality. 
 The issue of custodia l torture and the role of judiciary in protecting 
the prisoners rights were again dealt with by the Supreme Court in “Sunil 
Batra II50”. Sunil Batra moved the apex court to complain against the jail 
warden’s brutal assault on a fellow prisoner, “Premshankar51”. In its 
judgement the apex court stated that prisoners are persons in the eye of 
law and prison is a part of Indian territory where the rule of law prevails. 
 It struck down handcuffing of undertrials except as last resort and 
for reasons recorded in writing.  It also suggested many reforms against 
miserable conditions of the prisoners recorded in Sunil Batra 52. The 
                                              
48 ADM Parnaik V. State of Andhra Pradesh AIR  1976 SC 1207. 
49 Sunil Batra V. Delhi Administration AIR 1978 SC 1675. 
50 Ibid (II) at P. 1579 and 159. 
51 Premshankar Shukla V. Delhi Administration 1980 Cr. LJ 930. 
52 Supra No.50. 
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Supreme Court allowed Citizens for Democracy and other human rights 
groups to intervene in any case for safety of the life of prisoners. 
 While dealing with the cases of custodial torture the Supreme 
(apex) Court came down heavily on the police for its atrocities. In 
“Niranjan Singh53”, it lamented that “the police instead of being the 
protector of law have become the engineer of terror and panic the people 
into fear”. The highest court was again deeply disturbed by the police 
torture in “Raghuvir Singh54” and rightly observed. 
  [I] Their lives and liberty [of the common citizens] are 
under a new peril when the guardians of the law gave 
human rights to death. The vulnerability of human 
rights assumes a traumatic torture, some poignancy 
(when) the violent violation is perpetrated by the 
police arm of the state whose function is to protect the 
citizens and not to commit gruesome offences against 
them…  
 In “Kishore Singh55” the Supreme Court against passed the serve 
structures against the police force for its gruesome act of torture by 
warning them that when one is in custody, one is a coward and 
unconscionable and when you beat him, it inflicts more wounds on our 
statutory culture and is against human rights norms. It suggested to the 
police to depend on “its wits and not on fits” and on  culture” and not on 
“torture” for their investigation. The court adviced the government to re-
educate the police to weed them out their sadistic tendencies from their 
psyches and in calculate in them the respect for human person and punish 
                                              
53 Niranjan Singh V. Prabhakar Raja Ram AIR 1980 SC 785. 
54 Raghuvir Singh V. State of Haryana AIR 1980 SC 1087. 
55 Kishore Singh V. State of Rajasthan AIR 1981 SC 625. 
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those responsible for custodial torture : It hoped that the police cruelty 
would receive the serious attention of the government otherwise “who 
will police the police” 
 “Sheela Barse56” is another important case where supreme court 
has given guidelines and directions which the police have to follow to 
improve conditions of police lock-ups and minimize the excessive use of 
powers on suspects. The base  of these mainly deals with the treatment of 
women in police lock-ups but the directions can be applied to both male 
and female in police custody.  
 “State of U.P. V. Ram Saga Yadav57” court recommended change 
in law of evidence so that police found guilty of custodial torture would 
not escape conviction due to absence of evidence. Ram Sagar Yadav was 
done to death by the police because he mustered up courage to complain 
against a police constable for demanding bribe. The most important 
judgement with far reaching consequences in this case is as follows :- 
“Before we close, we would like to impress upon the 
government the need to amend the law appropriately 
so that the policemen who commit atrocities on 
persons who are in their custody are not allowed to 
escape by reason of paucity or absence of evidence. 
The police officers alone and none else can give 
evidence as regards the circumstances in which a 
person comes to receive injuries while in their 
custody. Bound by ties of a kind of brotherhood they 
often prefer to remain silent in such a situation and 
when they choose to speak they put their own gloss 
                                              
56 Sheela Barse V. State of Maharshtra AIR  1983 SC 378. 
57 State of UP V. Ram Sagar Yadav AIR 1985 SC 421. 
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upon facts and pervert the truth. The result is that 
person on whom atrocities are perpetrated by the 
police in the sanctum sanctorum of the police station 
are left without any evidence to prove who the 
offenders are. The law as to burden of proof in such 
cases may be reexamined by legislatures so that 
handmaids of law and order do not use their authority 
and opportunities for oppressing the innocent citizens 
who look to them for protection.            
 Acting upon the above recommendations of the Supreme Court the 
law commission suggested an amendment in the Indian Evidence Act to 
enable the court to presume that the police official in whose custody a 
detenue is, will be responsible for his injuries. Up to now the government 
has never reacted upon the recommendation  offered in the working paper 
of the commission suggested in section 114 of Evidence Act, 1972, which 
is a clear reason as to why the  atrocities are taking place in prisons and 
Supreme Court remains  like a tiger without teeth, witnessing, atrocities 
in custody. 
 However, some of the leading judgements from the supreme court 
to prove the ground reality of the protection of the people in  custody of 
the police, judiciary, care homes, jails and under any authority authorized 
to arrest detain and interrogate on behalf of the government include:-  
 
(i) In Shaik Ibrahim58 the court observed that torturing suspects 
with a view to extorting information from them is a cruel, 
barbarous and reprehensible method of investigation and 
detecting crime. Those who are entrusted with the duty of 
                                              
58 Public Prosecutor V. Shaik Ibrahim, Appeal No.182 of 192 decided on 26.11.1963: Sec.330 IPC  
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enforcing the law must learn to obey the law and in police 
investigation as in other matters the end does not justify the 
means, the means are as important as the end. 
While reaching the above judgement, court took the help of 
the cases shown on foot note below.  
(ii) In Mohammed Sardar59 the Honourable Court said that the 
use of third decgree method and death of the victim and 
disposal of the death body and sanction under section 197 
Cr.PC causing death by using third degree by police to 
victim while in custody cannot be said to have acted or 
purported to act in the discharge of his or their official duties 
and were convicted. 
(iii) In Shyamsunder Trivedi60 and others is yet another court 
ruling whereby protecting people in custody the High Court 
while dealing the case found the S.I. Trivedi guilty of 
torturing the victim to death and as he was a public servant 
and the act took place in police station he was convicted of 
offences punishable under Sec.218 and 201. 
(iv) In B.K. Basu61 case, Court held that :- 
· Power to arrest, interrogate and detain is empowered 
by the Code to police. 
· Police doing arrest must have clear identification and 
name tags and designations. 
· Police must have memo during the time of arrest and 
arrestee have relative or friend informed. 
                                              
59 Mohammed Sardar and etc V State of Himachal Pradesh (No.86. 1984) 
60 State of Madhya Pradesh V Shyamsunder Trivedi and others Cri.Appl.No.217 1993. 
61 In Shri B.K. Basu V State of West Bengal Cr No.535 of 1926. 
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· Entry of venue, place, time, name into the diary and 
arrestee must be examined. 
· Arrestee must be allowed to meet his lawyer and 
ensure his  personal liberty under Art.21 and 32 (1) of 
constitution, that’s guarantee against torture. To reach 
this decision the court referred to many judgements 
among others included on the footnotes below :  
Police is no doubt under a legal duty and has a legitimate 
power  to arrest a criminal and to interrogate him/her during 
investigation but law does not permit use of third degree 
method i.e. torture. 
(v) In Anil Jadav and others V State of Bihar (2) Bachcho: while 
passing judgement on the Habeas Corpus petition filed by 
blinded persons against the Superintendent of Jail, 
Bhagalpur the court declared it to be maintainable. It was 
held that pouring of acid into the eyes of the prisoners was 
an act of brutal, atrocity according to provisions of article 
21. So the judgement brought offenders to books.   
(vi)  In Gauri Shankar Sharma V State of UP with State of UP V 
Rafiuddin Khan: Three policemen were charged u/s 304, 
330, 201, 218, 34 of IPC also U/s 161 and U/s 5(1)(d) 15/2 
Prevention of Corruption Act 1947 for demanding Rs.2000 
so as to desist from applying third degree punishment who 
died of homicidal death. The dead body of the deceased as 
per medical report showed 28 injuries and date of arrest 
instead of 19.10.1971 was indicated 20.10.1971, court 
convicted all the police constables. 
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(vii) In Saheli Women’s Resource Centre62. Police atrocities 
towards citizens causing death for which state is liable for 
tortuous acts of its employees (Police or other detaining 
authorities empowered to arrest and detain, state is liable to 
pay compensation to the victim and its family. Here a police 
beat 9 year old child to death. The state was ordered to 
compensate the mother.  
(viii) In Sunil Batra’s63  case the court rules that any person 
arrested being subjected to third degree treatment while in 
custody, resulting into his death amounts to violation  of 
Article 21 of Constitution of India.  
(ix) In Joginder Kumar’s64 case the court strengthened the 
principle statues in Cr.P.C. which empowers police officer 
making investigation to examine orally any person supposed 
to have BEN acquainted with facts U/s 161, while sec.160 
empowers him to have his attendance for interrogation does 
not mean inflicting physical assault. Death under police 
custody here means Art.226 comes into picture immediately. 
(x) In Neelabati’s65 Case the Court said that arrestee was found 
hanging in police lock up. There were no marks physical 
harassments nor bodily injuries. Hence, police were not held 
guilty of homicidal death as mere failure on the part of 
police to render assistance cannot render them accountable 
hence State was directed to not pay “exgratia” 
compensation.  
                                              
62 Saheli Women’s Resource Centre V Commission of Police Delhi AIR 1990 SCC. 746 
63 Sunil Batra V Delhi Administration AIR 1978 SC 1975. 
64 Joginder kumar V State AIR 1994 SCC 260. 
65
 Neelabati Bahera V state of Orissa, AIR 1993 SCC 746. 
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(xi)  In Mirand’s66 case the court said that Custodial death is a 
serious breach of fundamental rights enshrined in Article 21 
of the Constitution of India for the deceased  had been 
deprived of his life without due process of law. Under such 
circumstances, state is directed to compensate the death by 
award money though human life is never weighed in terms 
of money. 
7.3 Custodial Rape and other Inhuman treatments inflicted on 
women in custody.   
The violence against women has become now a common 
phenomena. Crime no doubt, is a complex social problem but in the 
recent decades it has achieved new dimensions and has brought within its 
teeth, children, youth and women. With the advance in industrialization 
and urbanization criminality is gradually rearing its ugly head all over the 
world. 
Crime is as old as mankind in itself, but in the recent years, it has 
increased in its dimensions and has attained new heights. It is difficult to 
find a society without deviance from this trend of crimes. Almost the 
entire society is directly or indirectly affected by such violence. Women 
being a weaker section in the society are subjected to a greater criminal 
victimization both inside and  outside their homes. This victimization as 
pointed out by Aiyisha is due to a variety of factors such as historical, 
cultural and social. There is no society without its quota of crimes against 
women. 
In India, women have been victims of humiliation, torture, rape, 
inhuman treatment exploitation and death in custody. The exploitation 
and victimisation ranges from molestation, beating to murder and some 
                                              
66 Mirand V Arozona 384 US 436. 
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cases includes even burning alive in custody. Though women face so 
many atrocities in custody, the most shocking crimes against human 
conscience and morality are sexual crimes against women in custody. 
Rape is one of the most damaging and heinous crimes, it is the most 
serious offence against the dignity and modesty of woman. Rape is the 
only crime in which the victim faces more degradation and socially 
unacceptability as compared to other crimes . It has often been described 
as a "deathless shame or living death". It does not only victimise her but 
also leaves a life-long stigma on the character and dignity of a woman 
causin g her and her relatives the hard pain and agony. The mental torture 
is so deep that it hardly heals and if it heals at all, it takes a long time . 
Women always suffer in silence and endure in shame and the family and 
relatives take possible care to conceal instead of exposing it and bringing 
the accused to book. Unmarried ladies if they happen to be victims, 
possibility of their getting married switches back to remote. Married 
women loses the love of her husband and her restoration in the family is 
jeopardised. 
A critical perusal of statistical data on crimes against women 
reveals that rape is increasing in India. The Bureau of Police Research 
Development conducted a study on crimes against women and found that 
incidence of rape was higher than other types of crimes in 1971-77. The 
number of rape cases reported per lakh of population showed increase 
and more than three-fourth of 78.2% were unmarried. The largest number 
of accused so victimized were between 16-30 age group and that 
indicates that the rate of custodial rape is  increasing. 
Term custodial rape is a term that bounds with myths and 
misconceptions. It is a complicated, emotionally charged and highly 
misunderstood subject. The legal meaning of custodial rape is easy to 
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understand. It is the performance of sexual act with a woman under 
custody without her consent or through force or threat of force or through 
fraud or inducement. A man is said to commit custodial rape who except 
in the case here in after excepted has sexual intercourse with a woman in 
custody under the following circumstances falling under any of the six 
following descriptions: 
First  : Against her will.  
 
Second : Without her consent. 
Thirdly: With her consent when her consent has 
been obtained by putting her or any 
person in whom she is interested in fear 
of death or hurt. 
Fourthly: With her consent when the man knows 
that he is not her husband and that her 
consent is given because she believes that 
she is another to whom she is or believes 
herself to be lawfully married. 
Fifthly: With her consent, when, at the time of 
giving such consent by reason of 
unsoundness of mind or intoxication or 
the administration by him personally or 
through another person of any supplying 
of unwholesome substance she is unable 
to understand the nature and 
consequences of that to which she gives 
consent: 
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Sixthly: With or without her consent, when she is 
under sixteen years of age. 
Seventh: Rape must be to women in custody or to 
women who are being confined. 
The section is subject to explanation that rape in custody must 
include penetration for the offence to be complete otherwise it will be 
attempt to rape and any sex relation in custody with a woman (accused) 
by a custodian whether with her consent even though she has attained the 
age of 18 years and above is rape. There is no provision of consenting or 
not, consenting sex is enough. 
On March 2002 Indian Express reported a case where a woman of 
Pakistani nationality came to India without valid papers and she was 
arrested and put to jail. After 14 months she gave birth to a child. It was 
argued that she was raped in prison and the accused police constable was 
suspended.67 
After explaining what custodial rape, other inhuman treatments like 
exploitation, molestation, beating to murder in custody, and how the 
crime is worse in the society, now is the possible machinery used to 
protect the affected victims for the elimination or healing the wounds or 
protection of further future atrocities on women in custody may be 
discussed. The possible methods for prevention are: 
Society right from its inception has devised various means to 
control the increasing crime rate. The means employed for the crime 
prevention vary from society to society and in the same society from time 
to time. The punishment for  the offence of rape is provided under 
sec.376 of the Indian Penal Code. The maximum punishment for rape is 
life imprisonment but according to1983 (amendments) now a rapist can 
                                              
67 Reported in Indian Express 11 th March 2002. 
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be imprisoned for seven years for the offence of rape. But in custody, 
punishments are as follows after amendments in criminal law section 
wise: 
Sec.376  of the Indian Penal Code (IPC) 1860 defines that : 
Whoever being a Police Officer commits rape: 
1. within the limits of the police station to which 
he is appointed; or 
2. In the premises of any station house whether 
or not situated in the police station to which he 
is appointed; or 
3. On a woman in his custody or in the custody 
of a police officer subordinate to him; or 
being a Public servant takes advantage of his official position and 
commits rape on a woman in his custody as such public servant or in the 
custody of a public servant subordinate to him; or 
being on the management or on the staff of a Jail, remand home or 
other place of custody established by or under any law for the time being 
in force or of a woman's or children's institution takes advantage of his 
official position and commits rape on any inmate of such jail, remand, 
home, place or institution, or 
being on the management or on the staff of a Hospital takes 
advantage of his official position and commits rape on a woman in that 
Hospital; or  
Commits rape on a woman knowing her to be pregnant; or 
Commits rape on a woman when she is under 12 years of age ; or 
Commits gang rape, should be punished with rigorous 
imprisonment for a term which shall not be less than ten years but which 
may be for life and shall also be liable to fine; 
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Provided that the Court may for adequate or special reasons to be 
mentioned in the judgement, impose a sentence of imprisonment of either 
description for a term of less than ten years. 
Explanation 1: Where a woman is raped by one or more in a group 
of persons acting in furtherance of their common intention each of the 
persons shall be deemed to have committed gang rape within the meaning 
of this sub-section. 
Explanation 2: Women's institution means an institution whether 
called a home for neglected women, Widow's Home or by any other 
name which is established and maintained for the reception and care of 
women. 
Explanation 3: Hospital means the precincts of Hospital and 
includes the precincts of any institution for the reception and treatment of 
persons during convalescence or of persons requiring medical attention or 
rehabilitation. 
Section 376B Intercourse by Public Servant with a woman in his 
custody provides that Whoever being a public servant takes advantage of 
his official position and induces or seduces, any woman, who is in his 
custody as such public servant or in the custody of a public servant 
subordinate to him to have sexual intercourse with him such sexual 
intercourse not amounting to the offence of rape, shall be punishable with 
imprisonment of either description for a term which may extend to five 
(5) years and shall also be liable on a fine. This means that any woman 
under the custody of public servant who has power or authority to 
command and give direction the moment he had sexual intercourse with 
her automatically comes under the ambit of Sec 376 B and the 
punishment is as if is custodial rape. 
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Sec 376 C while defining intercourse by Superintendent of Jail, 
remand or Home provides that : Whoever being the Superintendent or 
Manager of a jail remand home or other place or custody established by 
or under any law for the time being in force or of a woman's children's 
institution takes advantage of his official position and induces or seduces 
any female inmates of such jail, remand, home, place or institution to 
have sexual intercourse with him, such sexual intercourse not amounting 
to the offence of rape, shall be punished with imprisonment of either 
description for a term which may extend to five years and shall also be 
liable to fine. 
Explanation 1: "Superintendent" in relation to a jail, remand, home 
or other place of custody or a woman's or children's institution includes a 
person holding any other office in such a jail, remand home, place or 
institution by virtue of which he can exercise any authority or control 
over its inmates. 
Explanation 2: The expression "woman's" or Children" institution 
shall have the same meaning as is in explanation to sub-section (2) of 
section 376. 
Section 376 D Intercourse by any Member of the Management or 
staff of a hospital with any woman in that hospital states that :  
Whoever, being on the management of a hospital or being on the 
staff of a hospital takes advantages of his position and does sexual 
intercourse with any woman in that hospital such sexual intercourse not 
amounting to offence of rape shall be punished with imprisonment of 
either description for a term which may extend upto five (5) years and 
shall also be liable to fine. 
However, rape on pregnant woman and rape on a girl under 12 
years and gang rape with a minimum of 10 years imprisonment for 
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special reasons to be recorded in judgement court can in either case 
impose a sentence less than seven years as the case may be. This is a 
provision in Criminal Procedure Code and Evidence Act 1872 modified 
by Criminal Law (Amendments) Act 1983. In  camera trial is also 
discussed when the identity of the victim is never to be disclosed as rule 
under the amendments. But the burden of proof rests with the accused to 
prove that he is not guilty. 
Inspite of the stringent provision made in the Penal code, Criminal 
Procedure Code and Evidence Act custodial rape too have not decreased 
due to urbanisation industrialisation, and population explosion, instead it 
is increasing day by day. It is devastating, dehumanising and brutal. It 
victimises the women to such an extent that her rehabilitation in the 
society becomes very difficult. The defective investigation and protracted 
trials add to the humiliation of the victim. Rape victim sometimes or in a 
number of cases commits suicide in order to escape from the tension and 
humiliation or the alienation in the society. 
To solve the above problem the researcher has taken this problem 
to search out for the reasons why the machinery of curbing down the 
atrocities of rape, inhuman treatment and even death in custody of women 
has not positively been effective to solve the problem of atrocities which 
renders victims to commit suicide and he welcomes suggestions either to 
improve or bring to an end these problems or atrocities. 
 
7.3.1 Rape is an offence against the State: 
According to the criminal justice system, rape is not only an 
offence against an individual but also like all offences it is a crime against 
a state. Only the state can prosecute in rape cases. The matter has to be 
reported to the police and is up to police to investigate the matter and file 
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a charge-sheet. The trial will be conducted only in court of sessions and 
not a Magistrate's Court. During the trial the victim is not represented by 
her own Lawyer. It is upto the government lawyer or the Public 
Prosecutor to conduct the prosecution. The woman is merely a 
prosecution witness. So during investigation and trial a rape victim is 
totally at the mercy of the state. 
As soon as a rape occurs the first step is to move the state 
machinery into action. The procedures which are to be followed during 
investigations and trial must be governed by the Criminal Procedure Code 
(Cr.P.C.). 
 
7.4 Compensation to the victims of torture, rape, death and other 
inhuman acts inflicted on women in custody  
 
Every person shall have the right to be compensated in accordance 
with the law in the event of being sentenced by a final judgement through 
a miscarriage of justice. 
If a person is being deprived of his personal liberty by unfair or 
illegal procedures, the consequences of such detention will enable 
him/her to get the compensation from court against the negligence of the 
state. The right to get compensation against his illegal and unfair 
deprivation has been discussed: 
Rudul Shah’s68 case the petitioner was acquitted by the criminal 
court of Muzaffarpur on June 3,1968. But he continued to be in jail for 14 
long years till he was released in June 16, 1982. Thus, the petitioner 
asked the court to grant compensation for its illegal detention, medical 
                                              
68 Rudul Shah V. State of Bihar AIR 1983. 
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treatment and rehabilitation. Supreme Court asked the court to give a 
reasonable explanation and award compensation to the affected person. 
In Sec.357 of Cr.P.C.1973: Court said that: When a court imposes 
a sentence of fine or a sentence (including a sentence of death) of which 
fine forms a part, the court may when passing judgement order the whole 
or any part of the fine to be applied:69 
v In defraying expenses incurred in prosecution. 
v In the payment to any person of compensation for any 
loss or injury caused by the offence. 
v When any person is convicted of any offence for 
having caused the death of another person or abetting 
such offence. Persons affected are required to be given 
compensation when such damages incurred or loss 
resulting. 
Section 357(2)(3)(4) (5) of the Criminal Procedure Code 1973 
orders that all are entitled to compensation from the evil doers and further 
held that:- 
It used to be the general trend that courts did not to grant monetary 
compensation and other damages like medical treatment and 
rehabilitation to the victims detained illegally due to negligence of the 
state but in this case Supreme Court has allowed the State to grant 
monetary compensation. Supreme Court gave the following reasons in 
support of this change in approach. 
Art.21 of the Constitution of India 1950 which guarantees the right 
to life and personal liberty will be denuded of its significant contents if 
powers of Supreme Court were limited to the release  of detenues illegally 
detained. One of the styles in which violation of that right is prevented is 
                                              
69  Vide Karnataka Act 27 of 1987 Sec 2 (w.e.f. 22.7.1987). 
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to mulct its violators make pay compensation to their victims (monetary). 
Right to compensation is some pallative for the unlawful acts of police 
authorities.  
Sec.358(1) of Criminal Procedure Code of India 1973 provides that 
have the courts a base as exemplified in Inder Singh’s70 case  court 
observed that that whenever any person causes a police officer to arrest 
another person and if it appears to the magistrate by whom the case is 
heard that there was no sufficient ground to cause such arrest, the 
magistrate may award such compensation not exceeding sum of one 
hundred rupees to be paid by the person so causing the arrest to the 
person so arrested for his loss of time and expenses in the matter as the 
magistrate thinks fit. 
If more persons than one are arrested may award to each of them in 
a manner compensation not exceeding one hundred rupees as such 
magistrate thinks fit. 
In the blinding incident of the undertrials in the Bhagalpur Jail 
Supreme Court monetary compensation was prayed, for tortures 
committed by the jail officials to the victims. 
 
7.5 Increase in crime : Justification of reasons why police use torture  :  
 Senior police officers, bureaucrats and politicians justify torture as 
“necessary evil” to curb the growing crime rate in the society. Though 
some enlightened police officials like “Vijay Karan” former police 
commissioner in Delhi not only condemned but also made effort to curb 
custodial atrocities (torture). But the police force in general laugh away 
                                              
 
70   Inder Singh V. State of Punjab AIR 1995 SC 1949 Shah Chandulal Gokaldas V. Patel Baldevbhai 
Ranchhoddas 1980 Cr.LJ 514 Guj, Mall apa V Veerabasappa AIR 1978 MLJ Cr 221 Knt.  
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the very idea of giving up the third degree methods. They justify and 
support it on the following grounds.  
(a) The police force is facing the problem of inadequate strength 
compared to the increase rate of crimes. Their task is 
overwhelming which goes far beyond the duties of enforcing 
the law and controlling the crimes. They hardly find 
adequate time for proper investigation and detection of 
crime. So the adoption of third degree methods becomes 
inevitable. 
(b) Hardened and professional criminals understand the 
language of violence  only. Third degree method is the only 
possible method to obtain truth from them as they would not 
reveal it otherwise. 
(c) There is no harm in using violence against criminals like 
terrorist, decoits and arsonists as they use the same against 
the society. 
(d) Do they have any rights ? If so why should the police respect 
their rights when they do not respect the rights of innocent 
people, when they kill innocent people, women and 
children? 
(e) The legal procedure is complicated and always in favour of 
the criminals. The police has to work under heavy legal 
odds. They have to establish the crime in the court beyond 
doubt. This leads to the solving the case by any means 
including an counter. 
(f) There is virtually no facility for the scientific investigation 
and detection of the crime  in most of the police station. So 
the police has to rely on third degree methods. 
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(g) Detection of the crime and conviction in the court is 
considered by the society as the proof of efficiency of a 
police officer. 
(h) People want the police to control and prevent crime but are 
unwilling to co-operate. They seldom give witness against 
the criminals. So the police has to elicite information about 
the crime from the criminal concerned which is seldom 
voluntary. 
 Very often public also expects the police to give sound thrashing to 
the so called “goondas” and bad characters. In the base of pick-pocketing 
and theft the people urge the police to adopt third degree  methods on the 
suspect and when this is not done the police is accused of bribery, 
corruption and incompetence. The most glaring and gruesome example of 
custodial torture with the local public support behind it is the “Bhagalpur 
Blinding Epsode of 1980” when the policemen punctured the eye balls of 
the suspects in custody with a sharp edge instruments and poured acid 
resulting in their complete blindness. 
The main reason why torture continues to be practised on such a 
wide scale throughout India is that the police see themselves to be 
immune against law. They are fully aware that they will not be held 
accountable, even if they kill the victim and even if the truth is revealed. 
The institutional factors which contribute to the persistence of torture 
includes, the negative public image and bad working conditions of the 
police, the inadequate training and facilities available to them, the high 
degree of political involvement in directing their activities and the failure 
of the government to accept responsibility ensuring that the police operate 
within the limits of the law.  
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The police in India enjoy only a low level of public confidence and 
respect. They are shunned by the public they are supposed to protect. 
Because of  lack of confidence in police, public do not respect them. The 
people see them see them as criminals and call them  enemies of the 
society and people at large. While all this is on the police, being part of 
the society they become aware of this hatred by public and in revenge 
when they arrest they torture arrested hence increase in torture by police. 
Recommendations for Police reforms, such as those proposed by 
National Police Commission since 1979 have been consistently ignored 
by successive Central and State government hence, the police remains an 
"exploited, neglected and despised minority" who are denied the most 
basic minimum working conditions and who are "subservient to the rulers 
rather than responsive to the people". The police are poorly paid, suffer 
difficult working conditions, face lack of adequate housing and have little 
job security. The police have no right of association under the Police 
Forces (Restriction of Rights) Act,1966. 
A leader of the unofficial Haryana Police Association said "We are 
the lowest paid among the government employees, misused by politicians 
and officials alike, run around for twenty four hours and earn finally not 
two square meals but a bad name from the public”. So torture increase or 
continues to be rampant in the society because the police are the lowest 
paid government  servants which cannot even meet their daily life 
demand. To substitute these they demand bribes from the public and 
harass them to get some money for a  day’s spending hence torture. 
Also the politicians contribute to police's torture in that they are 
ordered by politicians to do so and politicians will protect them against 
law or judicial proceedings. So torture is due to pressures from 
politicians. 
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The political influence is another factor which has contributed to 
police torture in that, political influence is present in all aspects of police 
operations from recruitment to methods of investigation. The police are 
pawns in the hands of the powerful politicians and a senior police officer 
said that " out of nearly 8,000 station house officers in India practically 
two thirds are political appointees whose main job is to make money and 
give part of it to their political patrons to keep them happy". So when the 
officer starts making money it involves arresting, teasing, molesting and 
inflicting torture to pay money and torture is at increase. 
The police in India are always taken by the ruling party to protect 
its supporters to harass its opponents and to further its political interests. 
Thus in acting according to its dictates they inflict torture.  
The police organisation is still structured on the 1861 Police Act 
section 23 which requires a police officer "Promptly to obey and execute 
all orders and warrants lawfully issued to him by any competent 
authority, which allows civil and political executives authority to control 
the Police, hence "third degree" prevails leading to torture. 
The police also use torture in that they sometimes are pressurised 
to deliver results when they don't have adequate time or manpower to 
devote to crime investigations. They take short cuts to achieve their ends. 
In this process, violation of fundamental rights do occur hence, torture 
inflicted by police on people (women) in custody. 
Inadequate police training and lack of enough and standard 
facilities contribute to custodial violence. There is also long-standing, but 
again recommended improvements which have not been implemented. 
Officials have similarly complained that a total lack of modern 
investigative techniques contributes excessive use of power on the 
accused in custody. In 1988, S.N.Ray, the then Director General of the 
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Bihar Police said he totally disapproved of torture but pointed out that the 
police were not encouraged to use other methods and that they lacked 
training in modern, scientific techniques of interrogation. 
Between 1979 and 1981 the NPC (National Police Commission) 
made a series of well thought out recommendations relating to the Police 
Officers, their training, supervision, working, conditions, and pay, and 
proposed an effective machinery to investigate human rights viola tions by 
the police. However, the Central Government has so far failed to 
implement the NPC's recommendations or take any other effective steps 
to halt torture, rape and other forms of custodial violence. Instead it has 
simply denied to the International Community that these violations occur 
and insisted that effective remedies exist for anyone who wishes to 
complain about them. 
Finally, torture takes place in police stations and will continue 
because the government elected on the basis of curbing down terrorism 
has introduced some acts in Parliament. Some of the bills passed which 
confer on police sweeping powers to arrest and undertake investigation 
against anyone, whom they suspect to be a threat to the nation. The acts 
are like MISA, NASA, ESMA, TADA, POTA etc. These will increase 
torture in police custody  because interrogating involves beating, teasing, 
molesting, and even raping as there are no modern and new scientific 
methods of interrogating the suspect. So they will use third degree 
methods which are the only tools in the hands of police. They have no 
proper training to handle serious matters and they end up   killing 
someone hence increase of torture. 
 387
7.6 Social Legal Remedial Measures of Custodial Atrocities like torture, 
rape, death and other forms o f Custodial Violence. 
One of the fundamental requisites of good government in a 
democracy is an institutionalized arrangement for effectively guarding 
against excesses or omissions by the executive in exercise of their 
mandatory duties which cause injury, harm, annoyance or undue 
hardships to any individual citizens. This arrangement has not only to 
include internal checks and balances to minimise the scope for such 
misconduct but also to ensure an effective inquiry into any specific 
complaint of an alleged excess or omission and expose it promptly for 
penal action. This is specially necessary in the case of police who have 
vast scope for exercise of powers by a large number of personnel 
effecting the rights and liberty of individuals citizens in custody. 
Thus, as the government politicians, judiciary, social workers, 
sociologists, Human Right Activists, NGOs, NHRC, National Police 
Commission and other machineries responsible, have failed to set up the 
institutional framework and preconditions for effective redress 
machineries against custodial abuses by the police and other detaining 
authorities. This Chapter will examine existing legal safeguards designed 
to protect detainees against excess powers of the police and other 
detaining authorities and provide re dress to victims of the circumstances. 
It also reviews the application of these safeguards and examines why the 
existing machinery fails to provide effective redress, especially when the 
victims are poor and underprivileged. 
 
7.6.1 The Law : 
The laws guarding against excesses powers are substantial. Art 21 
of  the Constitution protects the right to life and personal liberty other 
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fundamental rights. Although the prohibition of torture in specific terms 
lacks constitutional authority, Indian courts have held that Art 21 implies 
protection against torture and sections 330 and 331 of the Indian Penal 
Code 1860(IPC) as well as section 29 of the Indian Police Act 
specifically forbid this practice. The rape of a woman in police custody 
carries an enhanced punishment of 10 years imprisonment under section 
376 of IPC which also extends the same punishment to public servants 
i.e. members of armed forces. In case of death in custody an inquiry by a 
magistrate is mandatory under sec.176 of the Code of Criminal Procedure 
(Cr.P.C.), 1973 as given in Shri Bhagwan Singh.71 
The right to enforce the Human Rights provided in the Constitution 
is itself constitutionally protected. Art 226 empowers the High Court 
(they are 17 in India) to issue writs for the enforcement of such rights 
including Habeas Corpus. Art 32 of the Constitution of India 1950 grants 
the same power to the Supreme Court. Although a direct approach to the 
Supreme Court is guaranteed, the Court has often in practice required 
victims to approach a High Court first. A victim can also bring a civil suit 
for damages under the Civil Procedure code or initiate a criminal 
prosecution. 
 
7.6.2 The Practices: 
Laws are enforced by a judiciary with strong traditions of 
independence. Although heavily overworked and dealing with a vast 
backlog of cases resulting in delays of many years, judges especially of 
the High Courts have from time to time given far reaching and innovative 
decisions. The two outstanding decisions enhancing the detainee's rights 
are described below: 
                                              
71 Shri Bhagwan Singh V. Commission of Police Delhi AIR 1983. Cr LJ 1081 SC. 
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In Nandini Satpathy72, the Supreme Court held that an accused has 
the right to consult a lawyer during interrogation and that the right not to 
make self-incriminatory statements should be widely interpreted to cover 
the pre-trial stage of police investigation. The Court criticized police for 
calling women to police stations for investigations saying this constituted 
a violation of section 160(1) of the Cr. P.C which requirement the police 
to interview under 15 and women in the place where they reside as 
indicated in the legal system.. 
In Sheela Barse73, the Supreme Court directed the state 
Government to produce pamphlets in local languages setting out the 
rights of arrested persons. These pamphlets were to be placed in each 
Police Cell and to be read out to all detainees on their arrival at a police 
station. The police were instructed to inform the nearest legal aid 
committee immediately of an arrest so that the committee might provide 
assistance at once, at government  expense. The police is duty bound 
inform relatives or family members immediately of an arrest. Women 
detaineus are to be kept separate from male detainees and a female officer 
is to be present during the interrogation of women detaineus. The 
Supreme Court also is duty bound to direct City and Sessions Judges to 
make unannounced visits to police stations to check on the treatment of 
inmates. Finally, the court directs magistrates before whom detaineus 
appears always to inquire whether they had complaints of police torture, 
and to inform all detaineus that they have a right to a medical 
examination as given in Anil Annantrao Lokhande’s74 case  section 54 of 
the Cr.P.C.1973. However, these excellent directives have not been 
                                              
72 Nandini Satpatty V. P.L. Dani AIR 1928 SC 1024. 
73 Supra 56 
74 Anil Annantrao Lokhande Vs State of Maharashtra AIR 1983. 
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implemented by the vast majority of officials, police and magistrates to 
whom the atrocities were addressed for healing machinery. 
Equally important decisions have been given by some court 
notably Guwahati High Court, where torture took place and court ordered 
for medical examination to be carried out like. In 1988 Guwahati High 
Court took an historic step when it initiated a public interest action and 
initiated legal proceedings against the Assam government on the basis of 
newspaper accounts of police inquiry into a rape case in Kokraghar 
District. 
The victims were several teenage tribal girls who had been 
gangraped in January 1980 by Assam Police Officer. Both the police and 
the Assam Government denounced the allegations as "false and baseless". 
However,  following public pressure the Assam government ordered high 
level inquiry and after the High Court Judgement a judicial Inquiry. Nine 
police officers including a sub-Inspector were suspended and charged and 
eight of them were arrested on 10th March. The High Court also ordered 
the Assam government  to make an ex-gratia payment to the victims, 
pending the conclusions of these investigations. 
In March, 1991 the Guwahati High Court took significant steps to 
restrain the Army from torturing women, when it ruled that women must 
not be taken to Army camps for interrogation or any other purpose. The 
court also instructed both the Central and Assam government to instruct 
all Army Officers, promptly that all detaineus must be transferred to the 
nearest Police station with atleast possible delay and brought before a 
magistrate within 24 hours of the arrest. 
Unfortunately Court rulings which protected the detaineus right 
remain the exception to the rule. Given the reality that the vast majority 
of the Indian population is unaware of their rights and lack of  financial 
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and other resources to exercise them, now the thing required is public 
interest litigation the kind of journalist in Sheela Barse75 case. However, 
public interest litigation is now not common but less applicable because 
of the inability of the courts to deal with such cases, lack of resources, 
destination or inability of many judges to hear them or give such cases 
priority and the small number of lawyers concerned to use the potential it 
provides for effective human rights protection. Perhaps the most 
important reason is the lack of official support. 
 
Conclusion:  
 Judiciary as an institution cannot afford to belie the expectations of 
the people. There are two off-used phrases, current in circles around the 
judiciary. It is said – “Justice delayed is justice hurried is justice buried. 
The correct position lies somewhere in between – striking a balance 
between to two extremes. Any civilized method of justice despensation 
must have  a procedure to follow and the reasonableness of the procedure 
takes its toll in terms of time. The delay in judicial reforms at many a 
times is because judiciary itself is conservative in nature and believes in 
being traditional. Since judiciary does not have a direct and visible 
correlation with the measure of popularity of the government with the 
electorate, its performance there fore should not be over – burdened. 
However, the following steps critically enumerated should be considered 
in solving judicial shortcomings: 
§ The number of judges has to be suitable increased.  The Supreme 
Court together with the Central Government and State Government 
must secure increase in the number of judges in phased manner. 
                                              
75 Supra  73 .  
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§ With the advent of National Law Schools placing emphasis on 
instruction in upcoming branches of law, brilliant students 
genuinely interested in taking up law as a career are absorbed in. 
At the same time in view of the trends of globalization and 
liberalization, multi- national business houses and well – 
established law firms are offering attractive packages to the 
students who then cease to be available for judicial services. Better 
service conditions need to be offered to attract the best of talented 
towards judicial services.  
§ The potentials of information technology must be increasingly 
utilized in administering the justice system of our country. The 
court records need to be digitalized. E. filling, video conferencing 
and similar other methodologies can avoid unnecessary movement 
of persons and papers from place to place. 
§ We can neither stop, nor try to stop the influx of cases in court. 
However the outlets can be increased so as to prevent the overflow 
or clogging. Alternative dispute resolution systems have to be 
adopted and innovated. Since Lok Adalats have done a 
commendable job during last four decades by disposing lakhs of 
cases more must be encouraged with more facilities.  
§ Judges need to be trained to face new challenges, continuing 
education, refresher’s courses and orientation programmes have to 
be devised to enhance the professional competence of judges. 
§ Judiciary shall have to restore its faith in traditional values. Times 
may change but eternal valued do not, lesions of ethics and 
morality have to be told and re – told and learnt and continued to 
be learnt throughout the judicial career as they provides the inner 
strength to judicial functionaries. 
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§ Though judges are human beings they can not be permitted to 
compromise with the high standards of probity and performance  
which they are supposed to maintain for insulting the judiciary 
from any aberration entering into its roots. 
The Constitution is a living organization and its limbs must have 
flexibility. The courts of law have assumed only such role as could enable 
them to fulfill to ideals of the constitution. Role of the court is not just to 
interpret the laws but to function as sentinels safeguarding the 
fundamentals, legal and human rights which legitimately belong to the 
people. The judiciary has to be independent, efficient and active if 
democracy has to have any meaning to the people in the society in India 
and particularly in Gujarat.                
 
7.6.3 Inquiries: 
This is yet another remedial measures towards torture, rape, death 
and other forms of custodial atrocities facing women in custody. The first 
pre-requisite for any meaningful redress is to establish the truth about 
what happened through an effective inquiry into specific complaints of 
custodial violence. Often that does not happen. 
Investigations can be held by the Police or security forces 
themselves by local magistrates or by a judicial authority by 
local/national or international bodies. When the police conduct their own 
inquiries, they are not perceived as independent. A comprehensive survey 
by the National Police Commission (NPC) of some 68, 275 complaints 
investigated by the police substantiated allegations of police misconduct 
in only seven per cent of the cases. 
Although a magisterial inquiry is a legal requirement whenever a 
person dies in the custody of the police, the security forces or prison 
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authorities, such inquiries are often not held. In 1993 Amnesty 
International found that inquiries by a magistrate were held in only 42 of 
the 415 cases of deaths in custody. Even when Chief Minister of W. 
Bengal had announced that all custodial deaths were being investigated, 
he was contradicted, a month later by the Calcutta Police Commissioner 
who admitted that inquiries had been held in only 5 of the 17 cases of 
deaths in the previous year's custodial death. 
Amnesty International quoted that out of 43 cases of custodial 
deaths 1985 five magistrate inquiries were held and only one judicial 
inquiry. Between 1985 to 1990 PUDR investigated 30 cases where 18 
was Magistrate and 12 had not been completed and relatives are of the 
opinion that it is difficult to obtain access to reports of such Magisterial 
inquiries.76 
On October 1991 the Minister of State for Home affairs Mr. 
M.M.Jacob said that he was much concerned about the rising number of 
deaths, 106 which had occured in New Delhi's Tihar Jail since 1988. 
Most causes of death cited were sickness and suicide but inquest reports 
had only been finalised in 48 cases, none of them reportedly with adverse 
reference to jail officials. In the other 58 cases the reports were "still 
awaited". In few cases, they were "Untraceable".  
The legally mandatory inquiry into custodial deaths can be held or 
an executive Magistrate (a member of the civil services appointed by the 
State Government and under executive control) or by a judicial 
Magistrate (a judicial official independent of the executive). Executive 
Magistrate whose inquiries are inconclusive and rely on the pressures of 
police have limited powers of investigations because they depend on 
police evidence. 
                                              
76 Amnesty International Tour Book, October, 1991. 
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Inquiries of senior judicial officials with wide powers to investigate 
include according to justice A.D.V.Reddy"77.. all the powers necessary for 
summoning witnesses, procuring documents, receiving evidence on 
affidavits, issuing commissions for the examination of witnesses, utilising 
the services of certain offices and investigating agencies for conducting 
investigation with regard to particular aspects or problems relevant to 
inquiry"  are of high quality and need to be utilised. 
With the above tools at their disposal judicial inquiries have 
resolved much higher number of cases of custodial death than magisterial 
inquiries. The NPC drew the same conclusion regarding torture 
complaints in general in eight states as in 1977, out of 82 cases 
Magisterial inquiries dealt with only 37, out of 17 judicial inquiries dealt 
with 11 cases and 23 inquiries were dealt with in other agencies out of 
430 cases. Hence, judicial inquiries have the highest contribution in 
solving matters.  
Finally NPC detailed study recommended that the technique of 
inquiries to deal with atrocities of women in custody should be judicial 
inquiries for "alleged rape of a woman in police custody and death or 
grievous hurt caused while in police custody. Had that recommendation 
been implemented many would have not been raped or tortured to death 
by the police. 
 
7.6.3.1. Civil Suits and Private Criminal Complaints 
Government has argued that victims of police excesses have the 
opportunity to bring a civil suit for damage or to initiate a criminal 
complaint. However, civil claims involves such lengthy and costly 
procedures that very few use them and complaints against police are 
                                              
77 Ramakrishna Reddy V Andhra Pradesh 1989(2) . 
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rarely successful. In the case of Ramakrishna Reddy cited above the 
Andhra Pradesh Court dismissed civil claims as an ineffective means of 
redress. "A civil remedy is a case of chasing a mirage and criminal action 
is no solace".78 
Despite innumerable obstacles some victims or relatives have 
pursued such action. It took 14 years of litigation in civil suit for the 
parents of P.Rajan to receive Rs.3,72,000/- as compensation in 1990. 
Police had persistently denied Rajan's arrest but the Kerala High Court 
disbelieved the police, accepted evidence from witnesses as to his arrest, 
and issued Habeas Corpus writ after which the police unable to produce 
him in court, admitted that Rajan had died in police custody under torture. 
Very few civil suits against the police are successful. Wilson 
Baloon- seller died in the custody of the Delhi Police in 1984. A private 
criminal complaint was brought against the police, the same year and in 
1987 Police officers were summoned to face trial for murder, unlawful 
detentions and torture. The lawyers for the police have repeatedly asked 
for adjournments and raised legal objections against the prosecutions up 
till now the charges have not been drawn up. 
Archana Guha a torture victim has been struggling to obtain justice 
and compensation since 1977 but has not yet succeeded. A headmistress 
of a Junior High School in Calcutta she was arrested in July,1974 in place 
of her brother wanted by police on suspicion of involvement with 
(Naxalites). She was hanged from a pole, her hands and feet beaten, 
kicked, burned with cigarettes and threatened with rape at Calcutta Police 
headquarters. Though she was not charged or brought to trial she 
remained in custody for three years. The torture she got caused paralysis 
of her legs and she left jail with a wheelchair in May 1977. Immediately 
                                              
78 Dwarkadas Haridas V Ambalal Ganpat Ram 82 I.C.131. 
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after release she started court proceedings to bring to justice those guilty 
of her torture. 
In fourteen years nothing has taken place to bring to justice the 
guilty ones. The offices responsible had gotten promotion and at one time 
the case was discontinued on grounds that it had exceeded the time limit 
on criminal cases even then Archana gave evidence for the case to 
continue and since then stay orders are the oath of the day and justice has 
been impeded for Archana. 
Her case and those of many others described in this report 
demonstrate the need for the Indian Govt. to take urgent and drastic steps 
to halt torture and provide a speedy and effective redress mechanism for 
the victims of gross and persistent human rights violations in India. 
The Hindustan Times reported on 6th September 1991 that over 2 
lakhs cases were pending in the Supreme Court nearly 2 million in High 
Courts and over 20 million in the lower courts.79 
The times of India daily news paper magazine Ahmedabad edition 
of 27th Dec .2002 reported that there is just one fast track court in 
Ahmedabad which prompts 4 lakh cases to be pending and mere Civil 
Suits are pending for more than 20 years and Ahmedabad alone over 
700000 cases are pending with city civil court and about lakh in criminal 
complaints under negotiable instruments.80 
 
7.6.4 Compensations Remedial Redressal 
After torture, rape and finally death and other forms of custodial 
atrocities inflicted to women when under custody i.e. Police or judicial or 
in other detaining authorities and agencies, there should be a statutory 
                                              
79 The Hindustan Times 6th September 1991. 
80 The Times of India, 27th December 2002. 
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right to compensate the victims. An effective machinery must be 
improvised for redress to victims of torture, rape, death or other forms of 
custodial atrocities of women when in custody. The legal aid for the 
victims of abuses or their families should be easily available enabling 
them to sue for compensation. Because of legal and practical difficulties 
in obtaining timely and adequate compensation, the government could 
establish a special tribunal solely charged with the allocation of prompt 
and adequate compensation to all victims of human rights violations. It 
should be paid by the appropriate State Government or in case of by 
Army by the central government / government. 
Successive Indian Governments have persistently resisted all  
attempts to establish the right to monetary compensation for wrongful 
actions by their agents and officers. They have argued that the state is not 
liable for the acts of its officers when discharging "sovereign functions". 
They have also failed to act on the 1956 Law Commission's 
recommendation that state liability should be the rule and "sovereign 
immunity" the exception. Moreover, the Government has made an 
express reservation to Art.9 of the ICCPR by stating that there is no 
enforceable right to compensation for persons claiming to be victims of 
unlawful arrest or detention against the state. As a result, Indian courts 
have traditionally been reluctant to award compensation to victims of 
human rights violation. 
This position has improved greatly in recent years. In 1981 
Bhagalpur Blindings case the Supreme Court held the state liable for acts 
of its servants even if they acted beyond their authority. In 1983 Supreme 
Court ruled that a person whose right to life and personal liberty has been 
violated by the state is entitled to compensation which can be awarded to 
both in Habeas Corpus and civil suit for damages. 
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Three years later the Supreme Court awarded compensation to a 
member of the Jammu and Kashmir state Legislative assembly who was 
arrested and ille gally detained. In awarding Bhim Singh Rs.50,000 for 
wrongful deprivation of his liberty the Court said: "If the personal liberty 
of a member of the Legislative Assembly is to be played with in this 
fashion one can wonder at what may happen to lesser mortals". Police 
Officers who are custodians of the law and order should have the greatest 
respect for the personal liberty of the citizens and should not flout the 
laws by stoping to such bizarre acts of lawlessness. 
In 1989 the Supreme Court awarded Rs.75,000 compensation to 
Mrs.Kamlesh Kumari whose nine year old son was beaten to death by 
Delhi Police officers. This is the first known judgement in which the 
Supreme Court explicitly ruled that the state is liable to pay compensation 
to the victims of police misconduct. 
Relatives of people killed in custody by the police have found it 
particularly hard to obtain compensation, not only because of lack 
witnesses but also because of state claims of "sovereign immunity". 
Usually, all that the Government does it to announce a small package of 
payments to the family. When Mohan Singh who had a wife and two 
children was beaten to death in Rajasthan Police station, the state did not 
dispute the death and announced in May 1987 it would give Rs.2000 to 
the family. The matter would have rested there if a legislator had not 
written to the Supreme Court to say the amount was ridiculously low. The 
Rajasthan Government claimed "sovereign immunity" from any 
obligation to pay the victims but offered an ex-gratia payment of 
Rs.30,000. The Supreme Court increased the amount to Rs.1,00,000. 
Law has accorded the state "sovereign immunity" and that is why 
the state has a strong backing when it comes to the torture, rape, death 
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and all other forms violation of rights, in custody (Police or judicial). The 
same law again has established that citizens should not be deprived of 
their life and personal liberty except by the procedure established by law. 
The state argues that deprivation by the state official takes place when the 
state official is acting in discharge of sovereign functions of the state" 
hence it comes within the ambits of procedure established by law and no 
compensation would be payable. Here, one fails to compute that the state 
is there to protect and give security and safety to its citizens or act in 
excess and violate their human rights. They act in excess to law and kill 
because they have immunity from the law.  
Because of the sovereign immunity with the state officials 
emerging as stars above law has made the researcher to define law and 
give the ingredients to be followed and look for a solution to immunity of 
the Law or above the law and the solutions are as concluding remarks of 
the thesis and suggestions to custodial atrocities of torture, rape, death, 
and other inhuman acts i.e. abuse, teasing, molesting inflicted on women 
in custody. 
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CHAPTER-8 
PHYSICAL CONDITIONS OF WOMEN IN 
CUSTODY 
 
8. Introduction. 
There is no specific guarantee of rights of people in custody rights in 
the constitution of India. However, certain rights which have been 
enumerated in Part III of the constitution are available to the prisoners too 
because a prisoner remains a “Person” in the prison. Besides the 
constitution there are other statutes like the Prison Act 1894, Prisoners Act 
1900 and Prisoners (Attendance in Court) Act 1955 where certain rights are 
conferred on the prisoners. The prison and police manuals also have rules on 
how to govern prisoners.  
 
8.1 Constitutional provisions on conditions of women in custody: 
The Indian Constitution has by and large given safeguard and 
protection  and security to the people behind the bars. i.e. women. As we 
know women in any calamity be it  natural or man made do become the 
most hated race in India and the world. Because of that reason only the 
Indian constitution of 1950 in its most important provisions and generally 
applied by the court in art 14 has embodied the principle of equality and 
says that :- 
The state shall not deny to any person equality 
before the law or the equal protection of the laws 
within the territory of India : 
Here, like should be treated alike and the concept of reasonable 
classification helps the courts to determine the category of prisoners and 
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they are represented equally before the law by classifying them into various 
categories, till the degree of reasonable and fair deal is attained in the 
society where it is possible that people or women in custody  are equal 
before the law and that they are represented equally before the law.    
The Indian constitution 1 guarantees six freedoms to the citizens of 
India. Among these freedoms are, freedom of movement, freedom to reside 
and  to settle, freedom of profession, occupation, trade or business which 
cannot be enjoyed by the prisoners because of the very nature of these 
freedoms and due to the conditions of incarceration. But other freedoms like 
freedom of speech and expression, freedom to become member of an 
association etc. can be enjoyed by the prisoner even behind the bars and his 
or her imprisonment or sentence has nothing to do with these freedoms. 
They can course do so within the limitations of the  prisons.  
Art 20 Clause (1) protects the prisoners from ex-post 
facto laws. It provides that no person shall be convicted 
of any offence except for violation of a law in force at the 
time of the commission of the act charged as an offence, 
nor be subjecte d to a penalty greater than that which 
might have been inflicted under the law in force at the 
time of the commission of the offence.  
This clause i.e. Art 20 (1) promises to protect a prisoner from being 
subjected to any punishment or punishment conditions (including that of 
imprisonment) which were not authorized by law at the time when he/she 
committed the alleged act and  for which she was convicted and sentenced 
after the trial then provided under the law. In other words no imprisonments 
of hard labour can be enacted and inflicted on him/her which were not 
                                                             
1 Art 19of Indian Constitution Act 1950. 
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prescribed by the law at the time he/she committed the crime for which in 
question imprisonment was imposed.  
Art 20 (2) embodies the principle of double jeopardy that is no person 
shall be prosecuted and punished for the offence more than once :- 
The Honourable Court in Prabhakar’s2 case said that, this clause 
states that no person should be put twice in the peril of same offence. The 
former prosecution and punishment can be a complete defence for the later 
prosecution and punishment for the same offence. Where a prisoner is in 
wrongful confinement or solitary confinement or put in to prison  without 
trial or handcuffed or bar fetters is all against the law as the law/statutes 
guarantees for trial for all without discrimination whether in custody or not. 
In Sunil Batra’s3 case the Honourable Court interpreted Art 21 of the 
constitution and laid down that the centre of litigation so far as the prisoners 
rights are concerned embodies the principle of liberty. It provides no person 
shall be deprived of his life or personal liberty except according procedure 
established by law. 
There is no formal guarantee of the prisoners’ rights in the 
constitution. After the Maneka Gandhi’s4 case this provision not only 
protects the arbitrary, protection against malicious implementation of law. 
Actions on the part of the executive but also offers. So this simple worded 
article was recently used to protect certain important rights on prisons 
including those of prisoners by Supreme Court as there is no other guarantee 
in the constitution.  
There must be fair and reasonable procedure for the deprivations of 
the life and personal liberty of the individual. The aim of Art 21 is not to 
improves a limitation on the authority, of the legislation but just to protect 
                                                             
2 State of M aharashtra V. Prabhakar Pandurang AIR 1966 SC 424 Article 21 of the constitution. 
3 Sunil Batra V. Delhi Administration  AIR 1978 SC 1678. 
4 Maneka Gandhi V. Union of Indian AIR 1978 SC 597. 
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the arbitrary and unreasonable blows on part of executive or legislature as 
they are to keep law as per the order hence law and order :  
In Ramkrishna5 the court has held that Article 22 (4) to (7) provide 
certain special safeguards for the detenues, detained under the preventive 
detention laws. Clause (A) provides that a detenue can be detained for (2) 
months without opinion from the Advisory Board. Any detention beyond 
this period without obtaining prior permission of the advisory board would 
render the order of detention void.  
Clause (5) (7) of Article 22 guarantees two rights to a “detenu”. These 
are:  
a).  The authority making the order of detention must 
as soon as may be ‘communicated’ to the person 
detained along with the grounds of detention and 
facts which had the authority for making the order.  
b).  The detenu should be furnished with sufficient 
particulars to represent his case against the order 
of detention as soon as possible.  
This clause casts a duty on the detaining authority to furnish the 
grounds of detention and particulars required by the detenu to prepare his 
defence. In Pushkar6 the court observed that, insufficient facts can render 
detention or illegal detention or wrongful confinement invalid as it is one 
way of torture by the authority that ought to keep law and orders in the 
society hence  violation of human rights.  
Though all the above safeguards and protections right from the Prison 
Act 1894, Prisoners Act 1900, Prisoners (attendance in court) 1955, rights 
enumerated in Part III of the Indian Constitution 1950 and other statutes are 
for the safety and protection of prisoners, women in custody or prisons live 
                                                             
5 Ram Krishna V. The State of Delhi AIR 1953 SC 378. 
6 Pushkar Mukherjee V.  State of W. Bengal 1992 SC 635. 
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deep in a lake if not sea or ocean of atrocities. They are in problems 
immediately as they dare enter prisons. Their physical condition even upto 
minimum level is never taken care of though we have the most qualified and 
experienced jailors. The jailors who are appointed and trained, do not create 
a sound physical condition for women in custody and the conditions are :  
 
8.1.1 Physical conditions of Women in custody. 
It is one of the essential duties of the state to protect the persons 
(women) physically and as embodied in the Indian Constitution 1950 and 
other statutes like Prisoners Act7, Human Rights bodies under UN and 
others. Hence in section 4 of the Prisons Act, there is a provision of the 
accommodation of the prisoners which the state has failed to honour, and 
the condition is as follows :- 
 
8.1.1.1  Accommodation and sanitary conditions :- 
The state has not provided the prisoners in the territories under such 
government accommodation in prisons constructed and regulated in a 
manner as to comply with the requisite of this Act in respect of the 
separation of prisoners as provided in the Prisoner’s Act.  
Thus the prisoners are kept sometimes in open exposed to sun, rain or 
cold or other vagaries of the whether. The prisoners who are entitled to 
rooms under roof are not being provided the same. 
Section 7 of the Prisoner’s Act talks of providing temporary 
accommodation in case of overcrowding, but in prisons women sometimes 
overcroweded in single room and are left to stay like that and at the time of 
outbreak of epidemic diseases all are affected because they are transmitted 
diseases and that is the time we must get custodial deaths reported.  
                                                             
7 Sec 4.  of The Prisons Act 1854 .  
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The medical officer who is supposed to examine regularly the 
prisoners in some jails is not there completely or he is there but not doing 
his job. The sanitary blocks  he is responsible are stinking, people  are sick 
all through and the physical condition of prisoners is adversely affected, 
hence atrocities.  
 
8.1.2  Mental and physical state of People in Custody:- 
In Section 14 of the Prison’s Act provides that the medical officer is 
required to submit a report regarding, the mental condition of a prisoner 
whenever he is not fit. But not it is vice versa, the medical officer is there 
and the physical, mental condition of prisoners appears not to be fit but the 
report shows that all prisoners are well and doing fine while others look 
upset in jails and are almost or half mad. There are no arrangements of 
psychiatric or treatment or counseling.  
Regarding the death of prisoners in prison custody a complete 
medical history showing the illness, treatment, diet, labour done, by the 
prisoner and other necessary factors are not recorded by the medical officer. 
Because they are not providing the required bare minimum protection to the 
prisoners in terms of medical examination, so they are not aware of the 
disease that killed the prisoner and how the prisoner contracted that disease.  
Now inmates are not examined and no advise to the jailer regarding 
the nature of work carried on by the custodians depending on the health and 
other factors of the prisoner. Many female detenues suffer from more 
intense mental depression than that of their male counterparts.  
 
8.1.3 Separation in custody : 
There is a provision that in a prison containing female as well as male 
prisoners, the female shall be imprisoned in separate buildings or separate 
parts of the same building in such a manner as to prevent them from 
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conversing or holding any intercourse with the male prisoners. But now in 
most prisons only a wall separates the prisoners, sometimes a curtain, 
prisoners are left to sit together, converse together, eat together work 
together and some of them end up marrying in prisons. Some dangerous 
diseases like Aids, HIV, and other sexually transmitted related diseases are 
rampant in prisons and are transmitted amongst jailed people. Some women 
end up becoming pregnant in prison even though their husbands have never 
visited the jail8. 
Young  male prisoners under the age of 21 are mixed with those who 
have reached the age of puberty with those who have not. 
Undertrials/unconvicted criminals are mixed with convicted criminal 
prisoners and not separated. Civil prisoners are put together and share rooms 
with the criminal prisoners. This has  a very bad impact on young prisoners 
when they are mixed with grown ups or women prisoners are together with 
men9.  
 
8.1.4 Lack of safety of inmates from other inmates: 
There is no safety of physical condition of the inmates from other 
fellow prisoners, before admission of a new prisoner into the jail. If he is not 
thoroughly frisked, dangerous articles may be left with him. When in jail 
they cause threat to the other inmates and sometimes they can kill or injure 
fellow inmates.  
In case of female and when search is on they end up being searched 
by a patron and not matron hence worse condition of the physical condition 
of the prisoners, others under threat of their lives and women searched by 
patrons and the search is not a search but away of formality because in 
newspapers it is reported almost daily of jail breaking and people running 
                                                             
8 Ibid Sec. 14.  
9 Ibid Sec. 27. 
 408
out from jails others threatening the jailers, other digging hundred metres 
tunnels and escaped from jail in Punjab. So is assign that there is no safety 
in jails if people can dig tunnels from jail and escape. 
 
8.1.5  Solitary confinement :- 
There are many cases of solitary confinement used as a punishment 
which is a cruel one. The authority usually argue that solitary confinement is 
used to ensure safe custody of other prisoners but in the real sense is a 
punishment inflicted on even those prisoners who are not dangerous, who 
are of no threat to others like women and children. A woman is never a 
threat to any individual (prisoner) because of her physical strength or 
physical constitution, so the question of being cruel and dangerous to other 
prisoners to justify solitary confinement should be very rare. 
In Sunil Batra’s10 case  the court said that safety in custody of 
prisoners against threat caused from others is immaterial because when 
admitting prisoners into prison they are checked thoroughly and all articles 
dangerous and non dangerous are deposited or handed over to the jailors. 
Still some of these prisoners are held to be a threat to other prisoners in jails. 
It means that the authority responsible has either failed or is not functioning 
to its satisfaction or requirement. In fact they do not execute their duty of 
checking and thus the prisoners keep on suffering in solitary confinement. 
 
8.1.6  Handcuffing and bar fetters in custody: 
The prisoners are handcuffed and bar fetted in prisons or in lock-up 
prisoners charged even under sections 124 A i.e. sedition and under 153-A 
i.e. promoting enemity between classes of the (IPC) are handcuffed even 
when they are not undergoing sentence or even when the officer 
                                                             
10 Supra 3. 
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commanding the escort has not definite reason for believing that such a 
prisoner comes within the category described in rule 26.2211 e) or (f). 
Handcuffing and bar fetters is the worst violation of human rights in our 
civilized society,  because they (authority concern) resort to these practices 
without even a permission from the magistrate. As the society is not aware 
of the protection of law they are still suffering under this guys in form of 
law and order: 
 
8.1.7  Poor treatment of people in custody : 
Inmates are grouped into three categories namely,  
 Undertrials : The undertrials are placed on a higher 
footing than that of the convicts and allowed to have 
their own clothings food,  and other accessories from 
their own sources at reasonable hours, they are not 
allowed by the jailors and nobody is allowed to see them 
from the relative side. Clothes, food and other 
accessories are sometimes provided by jail but of poor 
quality. So, the standard minimum requirement is never 
maintained hence poor physical condition of prisoners.  
 Civil inmates: They are supposed to get their own food 
and  clothing from their own but they are not getting. 
They are forced to work in jail and not allowed to use 
their own implements and what is worse they are not 
paid for the work they do. They are forced to work for 
more than 9 (nine) hours a day and their health 
deteriorates very much. Hence poor physical condition 
of prisoners.  
 
                                                             
11 Rule 26.22 of the Punjab Police Rules , 1934. 
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 Criminal inmates : Criminal prisoners sentenced to 
labour are forced to work for more than 9 (nine) hours a 
day. Medical officers are not examining them every 
fortnight and are not even sometimes recording the 
nature of work and its effect upon the health prisoner in 
his history sheet. 
Even when the health of the prisoner is adversely 
affected by the labour due to his employment, the 
employee is left to work on the same job and never to be 
given suitable to him of his recommendation hence poor 
physical condition of prisoners.  
 
8.1.8 Inmates offences and punishments :- 
In case of inmates offences like willful disobedience, use of force and 
foul language etc the commission of superintendent has been given wide 
discretionary powers of sentencing thereon. The punishment includes hard 
labour, separate confinement, reduction in diet etc. But there is a prohibition 
of combining two or more punishments which may have adverse effect on 
the health of inmates. For example, the punishment of reduction in diet 
cannot be joined with hard labour as the prisoner will collapse and either 
faint or die.  
The discretionary power of the superintendent of the jail to inflict the 
punishments must exercised be with prior permission from the inspector – 
general but instead of that procedure ignored and punishments are directly 
metal out.  
Under section 49 of prison Act12 there is complete prohibition on 
awarding punishment other than provided in the act, but that is just in books 
                                                             
12 Supra 9 Sec. 49. 
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punishments are metal out arbitrarily. It is further provided that the 
superintendent will act only in accordance with the report of the medical 
officer that prisoner will be able to tolerate the punishment. But in actuality 
jail superintendents do not care to obtain such reports as they believe 
themselves to be above law. 
 
8.1.9 Poor Diet : 
The inmates who are covered by “better class” are never given diet on 
the same scale as provided for A & B class convict prisoners. Undertrial 
inmates are to be treated like ordinary classified and treated  as ‘C’ Class 
but not given diet of ‘C’ Class. Food is cooked and served in aluminium 
utensils which is a health hazard.  
All food which is given by the relatives or friends to the prisoners is 
not examined by the authorities hence one may be served bad food. Food 
must be cooked upto the hygienic level as required in prison rules for 
prisoner’s good health.13  
 
8.2 Problems in Management of inmates :- 
 The management of prisoners under the jail administration is 
controlled by or headed by IAS officer of a given jail. He is designated the 
inspector general of prisons. The second in command like now in Tihar, jail 
of India is usually a PCS (Provincial Civil Service) and officer of the rank 
of an ADM (Additional District Magistrate) and he is designated the Deputy 
Inspector General of Prisons.  The posts of the jail superintendent and his 
three deputies are from the prison services. These officials according to law 
are usually on deputation from other states. 
                                                             
13 Supra 11 Rule No.  26.27 (I). 
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 There are usually in big jails like Tihar jails 15 assistants 
superintendents who are non –gazatted officer and 293 head warders and 
warders. They are specifically employed for the particular jail and hold non 
– transferable posts. 
 To assist in management or in administrative work, there are about 60 
number days drown from amongst the convicts. The warders & head 
warders are recruited by a selection committee from amongst the candidates 
sponsored by the employment exchange. The minimum qualification for 
warders and head warders is matriculation and that of assistant 
superintendents, deputy superintendents and superintendents at least 
university degree. But according to the findings of the committee on the jail 
reforms even illiterate persons are working as warders and head warders and 
matriculates as assistant superintendents. However, the constitutional chart 
of the effective management of prisons look like under :- 
Designation  Sanctioned 
Strength 
Actual Strength 
Superintendent  1 1 
G.D.M.O. Grade –I  1 1 
G.D.M.O. Grade –II 3 2 
Deputy Superintendent-I 1 1 
Deputy Superintendent-II 2 2 
Office Superintendent 1 1 
S.A.S. Accountants  1 1 
Assistant  1 1 
Assistant Superintendent  15 11 
Assistant Factory 
Superintendent  
1 1 
Accountant  1 1 
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Upper Division Clerk 4 4 
Stenographer  1 1 
Pharmacist  3 3 
Store Keeper  1 1 
Lower – Division Clerk  5 4 
Tailor  1 1 
Carpenter 1 1 
Mistry Fitter  1 1 
Head Warder 39 36 
Pick –up van driver  1 1 
Warders  292 257 
Matrones  7 7 
Teacher  1 1 
Weavin g master 1 1 
Male nurse 2 2 
Lab technician  1 1 
Staff car driver 1 1 
Nursing orderly  2 2 
Peon  1 1 
Male 1 1 
Dak carrier  1 1 
Chowkidar  2 2 
Cook 1 1 
Sweeper  13 13 
Orderly  1 1 
Total  412 367 
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 For proper jail administration and effective management of the same 
the above chart or constitution must be maintained at any cost and if 
maintained then its functioning in management will render the jailers to 
classify their prisoners  for good management into undertrials convicts and 
condemned ones which is supposed to be the normal functioning of prison 
life. The undertrials refer to those who have been sent to judicial custody, 
while their cases are tried in courts, convicts refers to those serving 
sentences and condemned to be sentenced to death. These inmates must be 
separated while in jail and this is possible only with effective jail 
management after following above mentioned constitution. 
 When the above mentioned or the above chart is constituted the jailers 
will be able to separate infected inmates from the healthy ones and put them 
in separate cells not to effect others. The inmates are provided with means 
of entertainment like T.V. sets. They are given facilities for games like 
chess, carrom volleyball, kabbadi and etc. There will be education classes 
for juvinile inmates. There shall be a canteen for prisoners which will sell 
articles like tooth paste, soap, cigarette, bidis and even pure ghee. All these 
will be possible only when the above constitution is constituted without 
which the whole management or jail administration will be worse, which 
has come true in recent times in most Indian jails for those jails where the 
committee visited and they were short of the above constitution i.e. sub jails, 
district jails, central jails and women jails. The conditions in these jails were 
appealing and worse never condusive to human survival which is a clear 
violation of human rights of people in prisons. 
In most jails the jail committee discovered when they visited them, 
were understaffed which was a very clear reason for poor jail management. 
They discovered that some jails, are operating without jail superintendent. 
Some are working without an accountant, some without, clerks, 
stenographers, pharmacist, store – keepers, tailors, some without carpenters 
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or mistry fitters, matrones, nurse peon, cook, sweeper and some without 
enough doctors or with doctors who are not qualified. Jail is a prison when 
the where constitution is constituted for effective management. The 
understaffing of only one department will mess up the  whole management. 
The Indian jails also continue to experience lack of proper accommodation, 
lack of scientific classification lack of diversification. They have  
inadequate health services uneven facilities for correction and treatment, 
education and training, acute shortage of technical staff and an over reliance 
on so called star prisoners in matters of internal management.  
 
8.2.1 Overcrowding of inmates :  
 In India, however, according to established data a good (percent) of 
the prisoners are under-trails and most of them stay in overcrowded 
prisoners cells. There are many jails where prisoners are packed together 
with no space even to stand.  
 In fact overcrowding remains to be a major serous problem in prisons 
in India which render even jail management or jail administration 
impossible. To manage/administer even medical facility distribution is a 
stress. Hence one is defeated on how to manage prisoners when they are 
overcrowded. Overcrowding because of circumstances and for a giv en 
period of time can be manageable, but for all times and without compelling 
circumstances is a problem by which the  management of prisoners can be 
defeated.  
Overcrowding is to heap people (inmates together in one room) or 
one house in the same building whether separated or grouping them together 
in  categories such as male, female, children, under trials, civil, criminals 
unconvicted and convicted. They may be separated but crowding them 
together is such an acute problem  that the management of prisoners will be 
defeated. Even the jail rules are defeated and they fail to ensure minimum 
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standards according to the procedure established by law in its natural 
justice.  
Them management when a jail is overcrowded overcrowded will fail 
in that, medical examination will be rendered difficult to take place 
effectively as testing or checking up takes place the rest are already with the 
disease because of easy transmission of it. Accommodating of inmates will 
be impossible as people are overcrowded that even sleeping is almost 
impossible. Cooking for a crowd of people is not possible but even if the 
management will manage they may not cook a good diet food for these 
people and food may not be handled with a lot of hygienic care hence 
problems in management.  
Overcrowding of inmates defeates the management and causes 
problems as there are no enough police staff to take care or accompany them 
to the courts and back because they require only female police force to do 
the job. This forces the management to use male police force and hence 
against the ethics and norms of the Cr.P.C. (1973) which prohibits male 
police to accompany women accused or arresting women.  
 
8.2.2 Delay in trials :- 
The delay in trials means unnecessary prolonged imprisonment. 
Englishmen aid “that justice delayed is justice denied” . So when one delays 
trials of accused or undertrial it means that justice is denied and will not be 
done. An accused when arrested is said to be brought to justice but when 
delayed it becomes no more justice but violation of human rights and 
counted as wrongful or illegal imprisonment. This is deprivation of life and 
personal liberty unprocedurelly which is against law, against UDHR 
sections 3 and 9.  
Some people languish even for 4 to 5 years in jails for offences for 
which the sentence would have been much less if they were convicted. 
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Others are charged with petty offences for which they should have not been 
in jail at all. The reasons which the jailors give is that, they could not be 
produced in court on the required dates because necessary police staff to 
accompany them to the court and back was not available. 
In the opinion of the researcher possible reason of delay that the 
number of  courts to try the accused is not enough or they are enough but 
with incompetent authority responsible for trying women accused. If they 
are not competent it takes time to try the accused because they have to 
execute all necessary steps one by one hence delay. 
Now delay in trials causes so many problems to the management be it 
in police or judicial  custody or prisons in that as time is taken to produce 
the accused before the court there will be overcrowding in custody. That 
renders management extremely difficult. As people swell up in jails or 
prisons more and new problems arise beyond the reach of management. 
Also overcrowding caused by delay in trials will make the 
management of prisons difficult. Earlier than management with the staff of 
administration available was for a limited number of prisoners but now if 
they go beyond double, and the required staff is same, definitely the 
management is going to face some difficulties as prison’s problems will 
escalate beyond their reach i.e. disease will increase, poor diet, no enough 
food, other prisoners escaping, accommodation problems, less water 
facilities will be available, no sanitation maintenance  & finally more or 
increase in custodial deaths and all the blame will be on the heads of prison 
management observed in Hussainara’s14 case. 
 
                                                             
14 Hussainara Khatoon V. Home Secretary Bihar AIR 1979 SC 1360 United Nations of Human Rights Sec 
3 and 9. 
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8.2.3 General primary violation of human rights  
It is a fact that women are always mistreated and made to suffer. The 
most painful discrimination to women is the physical and psychological 
atrocities inflicted by men on them. Notwithstanding the fact that the 
Constitution of India has guaranteed equality rights, for many women, life is 
started by various threats of violence. The threat of violence on women 
manifests right before their life begins and continues to scare their early life 
and follows their married life. Custodial atrocities make them victims of 
torture, rape, kidnapping, molestation, sexual harassment, eve-teasing, 
abusing, abducting and other inhuman treatments which are commonly 
meted out to them  when they are in custody. Also sometimes they are 
blown to be murdered while under custody of police or judicial authorities. 
In the recent United Nations Development Programme (UNDP) 
report, it is stated that even under law the equality of women is not yet 
ensured in many societies, let alone in practice. 
In India, women are guaranteed equal freedom, opportunity and 
protection by the Constitution as well as by several other legislations. 
Nonetheless, they continue to be victims of custodial violence, violence in 
the community and at working places. They also suffer because of illiteracy, 
ignorance, lack of awareness, poverty, added with traditional oppressions 
and customs. This has placed the Indian women at uneven status in the 
society. The consequences are that there is lower sex-ratio, lower 
expectancy of life, high infant mortality rate, high dropouts in primary 
schooling and lower wage rates. 
Crimes generally are identified under the following categories: 
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8.2.3.1. Custodial Torture : 
8.2.3.1.1. Introduction 
 Custodial torture defined in chapter (1) as introduction of the research 
problem is virtually a world –wide phenomena inflicted upon individuals 
regardless of sex, age or state of health. This worst form of human rights 
violation has become a very serious and alarming problem in third world 
countries including India. The brutal atrocities perpetuated by the police, jail 
authorities, armed forces and other law enforcing agencies on the suspects / 
accused, persons and prisoners are menacingly on the increase day by day. 
Hadly a week passes without an incident of custodial torture  or custody  
death being reported in the press. Custodial torture is not confined to violent 
people like saboteurs terrorists, decoits and other hardened criminals. The 
crucial question in this situation is do the police have right to take it upon 
themselves to inflict brutal punishments assuming the role of judiciary and 
brutalize economically poor and socially deprived sections of our society 
that from the majority of torture victims? They are generally members of 
scheduled caste and scheduled tribes, tribal women, migrant, landless 
labourers and others. 
 The custodial torture has become so common these days that not only 
the police and bureaucracy but also the people take it for granted as a 
routine police practice of interrogation. The result is that the news of such 
outrageous conduct causes nothing more than a momentary shock in the 
society. When something horrible takes place, there is public uproar. Only 
then the government takes notice of the torture as the public outcry leaves 
them with no other option. Even so the guilty cops usually suffer at best the 
punishment of brief suspension. Once the incident fades away from the 
memory of the public, they are again back in the  service. 
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8.2.3.1.2 What is torture ? 
 Torture usually denotes intense suffering, physical, mental, 
psychological, aimed at forcing someone to do or say something against his 
or her will. It means breaking someone down, under severe physical pain 
and extreme psychological pressure. The suspect is detained in some 
isolated place beyond the reach of family, friends and legal assistance. The 
interrogators control every thing including his/her life. For obvious reasons, 
torture is not called torture by those who practice it. It goes under the names 
of “sustained interrogations”….. ‘Questioning’ or “Examining”. Whatever 
the name, brutalization is always the result. 
 The phenomena of torture  is very old. Until the end of eighteenth 
century, physical torture was legal and officially admitted as a method of 
interrogation in many countries15. It was only after the second world war 
that the torture just like other modes of violation of human rights, figured 
prominently and became a matter of international concern. The prohibition 
of torture (and other cruel, inhuman or degrading treatment) has been 
advocated ever since the adoption of the Universal Declaration of Human 
Rights 1948 and the Geneva convention 1949. But it was only in 1984 that 
the UN general assembly  for the first time adopted the convention against 
torture. The convention besides other things carries the definition of torture. 
It defines torture as follows:- 
 
For the purpose of this convention the term “torture” 
means any act by which severe pain or suffering. 
whether physical of mental is intentionally inflicted on a 
person for such purposes as obtaining from him or third 
person information or confession, punishing him for an 
act he or a confession punishing him or coercing him or 
                                                             
15 Rodely  the  t reatment  o f  pr isoners  under  in ternat ional  law 7  (1987) . 
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a third person, or  for any reason based on 
discrimination of any kind, when such pain or suffering 
is inflicted by or at the instigation of or with the consent 
or acquiescence of a public official acting in the official 
capacity. It does not include pain or suffering arising 
only from inherent in or incidental to lawful sanctions16. 
 The definition is broad in scope as it takes into consideration the 
physical as well as mental pain or suffering of the victims. But soon it 
excludes “Pain or suffering” arising from lawful sanctions creates a serious 
loophole. If as per the convention torture is allowed to continue as by the 
law of the land means that torture will continue in states controlled by the 
conventions. The definition also accommodates many Islamic states having 
legislations with brutal punishments like public whipping, execution by 
launching or amputation of limbs. All these loopholes in the definitions is 
uncalled  for and should be plugged at the earliest. 
 
8.3.2.1.3 Rights of Suspects / accused persons against torture: 
8.3.2.1.3. (A) Under international Law 
 With the creation of the United Nations in 1946 a process of law 
creation was initiated which resulted in the adoption of several international 
declaration conventions and covenants seeking to define the basic human 
rights which the international community endeavored to protect, promote 
and enforce. The rights of prisoners/suspects/accused  persons were also 
listed in those instruments. So before proceeding to examine their rights 
under the international law of India, it  would be appropriate to look at 
certain important provisions of those instruments relating to their rights. 
                                                             
16 Uni ted  Nat ions:  Resolu t ions  and decis ions  adopted  by  the  general  assembly  dur ing  
f i r s t  par t  o f  i t s  th i rd  n inth  s e s s ions ,  p . 381 -82.  
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(i) Univ ersal Declaration of Human Rights (1948) (Article 1,3,5,6,8,9,10,11, 
(ii) Standard minimum rules for the treatment of prisoners adopted by the 
first U.N. Congress on the prevention of crimes and the treatment of 
offenders held at Geneva in 1955 and approved by the economic and social 
council by its resolutions 663 XXIV 1957 and 2076 (LXII) 1977 rules for 
30-34 (iii) Draft principles on freedom from arbitrary arrest detention and 
exile (1963) articles 10, 22 (2), 23 and 26 (iv)Declaration on the protection 
of all person from being subject to torture and other cruel inhuman or 
degrading treatment or punishment 1975 (v) international covenant on civil 
& political rights (1976) articles 6 (7, 9,10) and 14-16 (vi) optional protocol 
to the international covenants on civil and political rights, 1976 articles 2-5 
(vii) Code of conduct for law enforcement officials (1979) articles 2-3 and 
5-6 (viii) convention against torture and other cruel, inhuman or degrading 
treatment or punishment 1978. 
 As India has signed the above instruments the world community 
expects Indian government not only to include these rights in its national 
laws but to implement and enforce them vigorously. 
 
8.3.2.1.3. (B) Under the Indian Law: 
 Indian law provides certain rights to the prisoners / suspects / accused 
persons while in custody. These rights are so fundamental that no one can 
lawfully violate them. The Indian constitution does not specifically provide 
any right against custodial torture. However, certain fundamental rights 
enumerated in part – III of the constitution are available to them. These 
rights are mainly found in articles 19,20,21,22,32 & 236 of the constitution. 
Besides these constitutional rights they enjoy certain other legal rights under 
the Indian Penal Code, Ccriminal Procedure Code and Indian Evidence Act 
1872. Various police and prison acts and manuals also carry certain rules 
and regulations against custodial torture. 
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 The above enumerated provisions confer the rights on the prisoners as 
human beings while in custody. Some of them are so fundamental or so 
basic like right to life with human dignity without which others rights will 
have no meaning at all. Supreme  Court has held and interpretated Article 
21 to mean that the procedure for deprivation of life and personal liberty 
must be “right”, “just”, and “fair” and not arbitrary or oppressive as is 
experienced in day to day life. When one is deprived of life in contravention 
with the procedure established by law it is a clear violation of human rights 
which itself is infringement of the c fundamental rights of a citizen and 
therefore torture by the machinery of the state. 
 Another form of torture in custody is infringement of the right against 
self – incrimination. One of the motives of torture is to extract confession 
from the suspect / accused for the crime he is alleged to have committed. He 
is constantly tortured until he breaks down and finally makes a confessional 
statement. While the person breaks down, he confesses before the police 
without even being told or informed the grounds of his arrest. As the police 
want and are under pressure to investigate they will force him / her to 
confess what he doesn’t even know and where he is not even represented by 
a legal practitioner of his own choice and without producing him / her 
before the magistrate within 24 hours of his/her arrest. The worst situation 
comes when the victim and handcuffed in police station as the police have a 
defence that he might escape and run away. While all these are ultra virus 
the constitution, they amount to “torture” in custody. 
 
8.2.3.2  Custodial Rape: (Section 376 of IPC) 
Rape in general terms is a crime committed against women as defined 
in Sec.376 of Indian Penal Code (IPC). As per Section 375 of  IPC, a man is 
said to have committed "Rape" when he has forced sexual intercourse with a 
woman. Though there are some exceptions of sexual intercourse i.e. a man 
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having sexual intercourse with his own wife above 15 years of age is not 
rape. The Section has defined rape in its general terms as above. Meanwhile 
Section 376C of IPC also has inserted the protection of women in custody 
against the detaining authorities, who have of late attained the status of 
immunity against the general rule. 
The section has come heavily on the protection of women by defining 
custodial rape as - 
whoever 
a) Being a Police officer commits rape- 
Within the limits of the police station to which he is 
appointed. 
In the premises of any station house whether or not 
situated in the police station to which he is appointed, or 
On a woman in his custody or in the custody of a Police 
officer subordinate to him or  
Being a public servant takes advantage of his official 
position and commits rape on a woman in his custody as 
such public servant subordinate to him, or 
Being on the management or on the staff of a jail remand 
home or other place of custody established by or under 
any law by the time being in force or children's 
institution, takes advantage of his official position and 
commits rape on any inmate of such jail, remand home 
place or institution, or 
Being on the management or on the staff of hospital 
takes advantage of his official position and commits rape 
on a woman in the hospital; or 
Commits rape on a woman knowing her to be pregnant 
or 
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Commits rape on a woman when she is under twelve 
years of age; or 
Commits gang rape,  
is said to have committed custodial rape. 
The Section has further indicated that the offences of rape, with 
urbanization, industrialization and population explosion are increasing day 
by day. The number of custodial rapes too has not decreased in-spite of the 
stringent provisions made in the Penal Code, Criminal Procedure Code, 
Evidence Act and even in the Constitutional Law of India, 1950. Rape is a 
heinous crime, at once,  dehumanizing and brutal. It victimizes a woman to 
such an extent that her rehabilitation in the society even with the help of 
social organizations and the government becomes very difficult. The reason 
being defective investigations in a number of victims commit suicide in 
order to escape from the tension and humiliation. 
Though rape is prohibited in the IPC (1860), the human rights of 
women, more particularly in the custody, are being violated very much. 
Women are raped in custody by the police in or raped by the jail authorities 
when they are in jail without their consent or against their will or even 
willingness. The accused are set free and nothing is done to them since they 
have power or immunity that increases the number of cases of violation of 
human rights of the people (women) in custody. 
 
8.2.3.3 Kidnapping and Abduction for different purposes  
Kidnapping, abduction and slavery are dealt with in sections 359 to 
374 of the Indian Penal Code and these are the most commonly witnessed 
violations of human rights in recent times. 
Kidnapping literary means stealing a child i.e. a boy under 16 years 
and a girl under 18 years or any person of unsound mind and the act itself is 
kidnapping, if he/she is taken away or enticed from the custody of his/her 
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guardian without his or her consent. Kidnapping need not be with violence 
or forcible taking away of the girl. If a girl under 18 years is taken away 
from her parents even at her own wish, it would amount to kidnapping. 
Enticing a minor girl would also amount to kidnapping. 
While kidnapping refers to a minor girl, abduction refers to an adult 
woman taken away by force or deserted from one place to another without 
her free consent. 
The above are serious crimes and amount to violation of human rights 
of women. So, when police do the arrest of a woman from her house, 
without any male family member being present there and at night, it 
amounts to abduction. The offence will be much serious, if they do not 
inform the family members or relatives or friends about her whereabouts 
and not even produce her before the magistrate within 24 hours of arrest 
including travel time from the place of arrest to the court of the magistrate. 
The acts of police in doing all the above and which is widely rampant 
in the state of Gujarat today, is a clear indication of violation of human 
rights. Hence, general notion of human rights. 
 
8.2.3.4 Assault on Women in custody: 
Use of force to injure, annoy or frighten a woman is a crime as well 
as violation of human rights. Women being a weaker section in the society, 
they are blown to fear. So, when one uses force to injure, annoy or frighten 
a woman, it is clear indication of human rights violation. If anyone pulls a 
woman's veil deliberately against her wish, it will be construed as use of 
criminal force. Touching a woman's body without her consent amounts to 
assault or use of criminal force. 
Section 509 of IPC says that "whoever intending to insult the modesty 
of any woman utters any word, makes any sound or gesture or exhibits any 
object intending that such word or sound shall be heard or that such gesture 
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or object shall be seen by such woman or intrudes upon privacy of such 
women, shall be punished”. 
In our daily routine all the above are happening when women are 
arrested and taken to police station. They are abused, eve-teased, touched by 
police in charge of custody, pulled by their hairs, veils are pulled down, 
physically harassed. They pull down their veils, insult the modesty of 
women and go for all sorts of assaults on women’s body. These are the most 
common examples of violation of human rights of women in custody and 
hence, general notion of human rights. 
 
8.2.3.5 Molestation of women: 
Custody here refers to a police custody, judicial custody and prison. 
In police custody, women are under the custody of police and in judicial 
custody they are under the hands of judiciary and in prison they are under 
the prison authorities. All the above authorities are duty bound to provide 
protection to the women under their custody as they have been given the 
trust of state to act for them. Instead, now the police are busy violating 
human rights of their people in custody (women) by beating them, teasing 
them and touching their bodies and even pulling down their veils. They even 
turn them upside down as disciplinary action to make them confess to the 
criminal charges leveled against them to make police inquiry easy. 
Sometimes they make them walk naked or compel them to remain naked as 
punishment. It may be remembered here that in terms of Criminal Procedure 
Code, women are not supposed to be entrenched into corporal punishment 
but still they face such atrocities. 
Women are made to stand for hours together and since they are 
physically weak. They start growing weak or inside police station or judicial 
custody. Under Jail Superintendents they end up being raped and killed for 
fear of criminal investigation or murder. 
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So far the serious human rights violation in police custody makes the 
general notion of human rights of women in police custody while in judicial 
custody or prison inhuman activities again st them continue. 
 
8.2.3.6 Sexual Harassment's of women in custody: 
Sexual Harassment is an act or gesture or movement that is portrayed 
to pass an information of sexual desire to a person of opposite sex. Such an 
act is supposed to carry sexual message and must annoy the one directed to 
in order to comprise the sexual harassment. So, if a policeman utters words 
or acts or shows some gestures   portraying his sexual desire or sexy 
movement to a woman in his custody then it is sexual harassment. It does 
not matter in this context whether the woman in the custody gives her 
consents or likes such gestures from that policeman. The most important 
thing here is that the man  is a police officer in that station and the woman is 
in the custody of the police station. 
Sexual harassment towards women in custody always is counted as 
violation of human rights the same degrades or deprives the dignity of a 
woman. To deprive one's own dignity of life is violation of human rights.  
By and large Human Rights of women in custody of either police, 
judicial or prisons are violated often while they are in custody. Such 
instances take place repeatedly, because the police officers in-charge of the 
custody are either disinterested or they themselves are involved in such 
instances. The matters of sexual harassments in the police stations in the 
State of Gujarat are never redressed, because even the NGO's have proved 
these beyond reasonable doubt.  
When such atrocities have been reported to the authorities concerned, 
even an FIR is not registered because some of the affected people  reveal to 
the concerned police officer that as their own counterpart is involved in the 
case, must not be registered an FIR against another police officer. Thus, the 
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machinery which is responsible for or in-charge of protecting the human 
rights, has let down the total functioning of human rights in Gujarat. Hence, 
the concept of negative notion towards human rights acts. 
Finally when no Human Rights of women in custody is in existence, 
the only thing which is existing is total violation of the same hence, negative 
notion of human rights in the recent times, though from the old ancient 
period Human Rights of people in general used to be taken care of and the 
old people gave as much as possible the due importance and consideration 
to Human Right protection and that one has been proved internationally by 
the development of Human Rights and the contributions of various people 
and organizations plus the governments of various countries like America, 
France, Britain, UN, India and other bodies. The proof is as follows: 
 
8.2.4 Neglect of health & hygiene of people in custody 
According to Indian Prisons Manual Act 189417 people in custody 
have been protected as against bad hygienic conditions and their place of 
tension as inmates of any kind. Health and hygiene of prisoners is a primary 
conditional requirement or needed by the prisoners when in jail from the 
jailers. When the same are not offered by the authority concerned the 
conditions in prison will be appalling mismanagement leading to custodial 
deaths. 
A visit to Indian jails by the jail committee as indicated by data 
available discovered that, there is a serious neglect of health and hygiene of 
prisoners as the conditions were found deplorable and meagre facilities were 
there for a much overcrowded jails. 
The jail management which is supposed to take care of the prisoners 
has either ignored or neglected to create better living conditions in respect 
                                                             
17 Sec. 7 and 39 of  The Prisons Act, 1894. 
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of accommodation, toilets and bathrooms. They are not enough as most ja ils 
are overcrowded and the available facilities are never maintained in terms of 
cleaning, the medical care is neglected as the data has it that there are very 
few doctors to take care of overcrowded jails. Even for the doctors available 
there are no modern facilities for the job. 
There is serious neglect of hygiene in most Indian jails as prisoners 
are not provided with good drinking water, good bathing and washing 
facilities with adequate water supply, sufficient toilets, shaving facilities, 
good drainage system with periodical maintenance according to the required 
standards. 
Sufficient beds and clothes are not provided. The few which are 
provided are not neat and clean with facility for washing. Facility for 
aeration of clothes and beds is not provided. 
Timely, healthy, well prepared, hygienic nutritious feed is not 
provided as there is poor management in most Indian jails. 
A properly ventilated, clean sufficient space with good lighting is 
missing in most jails. All jail accommodation don’t have big windows, good 
lighting, sufficient space, and all safety measures as per industrial 
regulations to be followed, as most jails in India are located antiquated 
dilipidated 19th century buildings, which lack functional system of 
plumbing. Which justifies ideology of darkness at noon in most jails.  
Proper health care which is a basic primary need for prisoners is 
missing in most jails. Most prisoners do not get medical – check – up and 
screening on admission in a hospital and periodically even special 
categories of prisoners who need special medical  treatment do not get the 
same. This is mainly because of poor jail management which does not 
provide even a medical officer. The  poor medical facilities available with 
the jail management end up putting the Indian jails in a state of poor 
condition. They are marked by poor quality of food, hygiene, cleanliness, 
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sanitation, heating lighting work, ventilating clothing, bedding and so on…. 
This violates human rights of those in prisons in custody 
 
8.2.5 Insubstantial food and inadequate clothing 
 The Prisons Manual Act 189418  a lso safeguard the inmates on the 
part of food and clothing as follows:  
The food that is provided in most Indian jails is not provided at usual 
timely hours and the one served is not enough and has no nutritional value 
adequate for health and strength. The same (food) is not of wholesome 
quality. Drinking water which forms parts of menu is not available and that 
which is available is not clean. 
 The prisoners are never allowed to wear their own clothes with the 
pretext of wearing of one to be provided (uniform). Now the ones provided 
without an outfit and some of them are not adequate for the climate and 
adequate to keep prisoners in good health. Such clothes are of degrading and 
humiliating quality.  
 All clothing are not kept clean and are not kept in proper conditions. 
Clothing are not changed and washed as often as necessary which is not 
hygienic.  
 When prisoners are brought from outside they are allowed to wear 
their clothing, while arrangements are being made to provide them with the 
clothes from institution. Now the worst part is this, clothes are not kept 
clean as there are no other clothes to exchange with while washing his / her 
own. 
 In accordance with local or national standards prisoners are supposed 
to be provided with separate beds and sufficient bedding which shall be 
clean when issued, kept in good order and changed often enough to ensure 
                                                             
18 Ibid Sec. 13.  
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its cleanliness but now prisoners in jails have beds if provided and others 
sleeps on floors without even sufficient beddings. 
 
8.2.6  Problems in prison voices: 
In a democratic sub – continent like Indian there still exist problems 
in prison voices. The prisoners in India still remain an area where people are 
confined with their voices suffocated. So the prisoners remain mute 
sufferers.   
The reason of being unheard as per Naresh Kumar and his 
constitutional rights of prisoners basing his data, is of the opinion that the 
ministry of home office has refused to grant the permission to form prison 
unions. Though some unions do exist (preservation of the right of prisoners 
(prop) they are an unofficial as they have no recognition. 
The normal circumstances is that any type of correspondence with the 
unofficial union is subject to the ordinary rules. Moreover, the prisoners are 
prohibited to communicate with the union on criminal matters and prison 
treatment.19 Prisoners are sometimes or at times not allowed to cast their 
franchise/vote which is a major reasons as to why their voices are never 
heard because they don’t have their representatives. 
 
8.2.7 Deficiency in communication : 
 The right to communicate has been granted by the Supreme Court in 
Francis’s 20 case which said that there are prescribed rules in the jail 
manuals for communication by the prisoners with the outsiders but this right 
is not common in most Indian jails. Most jails do not even provide normal 
means of communication like, mailing, telephonic calls and telegrams. 
Though the facility of telephone now a days is very common and popular 
                                                             
19 Bailey, Harris, Jones : Civil Liberties (Cases & Materials) 1980 p.412. 
20 Francis Carolie V.  Union Territory  Delhi  AIR 1911 SC 746. 
 433
with the people, it is a dream to most Indian jail prisoners it is a limited 
facility. Telephonic calls bring the communicators at close ends and are not 
advisable to be used by prisoners but in special circumstances and deserving 
cases tool prisoners are denied that right which is a clear violation of 
prisoners fundamental rights embodied in the Constitution of Indian in a 
form of freedom of expression. 
 Telegrams are more common and addressor and  addressee are now in 
closer contact. The prisoners are supposed to have this facility reasonably 
with them, but with low level of literary and widespread ignorance it is 
difficult to expect the prisoner to avail this right fully, more so when the 
very effect of imprisonment is demoralizing and subuing. 
 A prisoner may not have the knowledge or courage to ask for the  
facilities needed for communication. It therefore, remains a positive and 
emphatic obligation of the prison administration to allow the prisoners 
awareness of this right and extend necessary facilities to let them avail it. 
Instead of that the prison authority exploit the ignorance of prisoners and the 
facility of communications is overlooked. 
 
8.2.8 Streamlining of custodial visits : 
 Section 12 (B) of the Protection of Human Rights Act 1993, 
empowers the commission already established for jail supervision as earlier 
the judges had failed to do it because of heavy workload, to pay visit under 
the intimation of the state government, any jail or any other institution under 
the control of the state government.  
 The approach of the commission in order to be effective has been two 
fold: first, to study the factors responsible for overcrowding in jail and the 
steps needed to reduce the overcrowding and second to encourage such 
measures as may be necessary to develop or improve the skills of inmates, 
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with a view to enabling their re-orientation and facilitating their 
reintegration into society upon release from jail. 21 
 Members of the commission have already visited and studied 
conditions in a number of jails in various parts of the country. These 
includes jails in Gujarat. 
 Jail manuals of various states including Gujarat are under 
examination with a view of evolving a model of all Jail manual. The 
commission initiated its review with an examination of conditions in 
Sabarmati Jails in Gujarat: Discussions are always held with chief secretary 
and other officials in Gujarat like Inspector General of (Prisons) 
 With the jails visits by the commission the overcrowding is 
substantially reduced. There are speedy trials of detainees under narcotic 
drugs, separate wards for prisoners of ticketless travel, construction of new 
premises and granting of parole to offenders. Government  has constructed 
jails each Mandawali, Shahadara, Rohini, Dwarka and Naroda. Further 
vocational schools have been established, wages of prisoners in open jail 
have increased. The commission suggested that prisoners working in crafts 
such as the manufacturing of books should be treated as skilled labour and 
remunerated accordingly. 
 
8.2.9 Conclusion 
 “Problems may be part and parcel of life” as Englishmen say. 
However, when it comes to between life and death there must be no 
compromise on the part of authority concern in dealing with the elimination 
of all forms of problems prisoners. So the research study appeals to the 
government to stand up and make sure that the judiciary, police, local, 
national and international bodies to execute their duties in the protection of 
                                                             
21 Singh Senegal P.B. “Human Rights  in India : Problems and perspective new Delhi ‘1995’ Deep and 
Deep Publication p. 557. 
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human rights of those in prisons and they may never face the problems 
enumerated above from (a to h). They are the trustees of the Government 
with duty to execute the duties delegated to them. A failure to execute them 
will be a breach of trust, but again they have to execute the duties within 
ambits of the procedure established by law to ensure for law and order in the 
society.     
 In conclusion with the words of Justice C.K. Buch22 in the 70 page 
judgement following a petition filed by nine inmates of Sabarmati Central 
Prison on November 18,2003. The rulings of the judgement was treated as 
protection of the same inmates as follows: 
 On complaints the judgement passed by the Honourable High Court 
of Gujarat said that the state government should not ignore complaints 
received from jail inmates, especially undertrails, their relatives and inmates 
who have either got bail or been released. The inmates should be 
encouraged to give suggestions to the authorities.  
 The court said that a committee comprising three members, of which 
one is a convict, should be formed for the purpose of purchase and storage 
of articles that are used by inmates. While the term of the committee will be 
four weeks, educated inmates possessing experience in managing of 
institutions can be given preference. 
 On health check ups the Honourable court said that voluntary 
organizations be entrusted with the task of conducting regular health check-
up of inmates. It should be made obligatory on each jail superintendent to 
maintain hygienic sanitary conditions. An officer of the rank of Director of 
Health should be authorized to inspect the sanitary conditions of toilets, 
barracks, kitchen, and other areas of the jail. Complaints and suggestions 
made by this officer should be implemented in 72 hours. 
                                                             
22 Words of Justice C.K. Buch’s judgement following a petition filed by inmates of Sabarmati Central Jail 
on November, 18, 2003.   
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 On meditation and yoga court said that regular meditation and yoga 
classes aided by audio visual tools should be started and each inmate, unless 
medically unfit, should be asked to participate. If possible, sports events 
amongst jail inmates should be held periodically with help from voluntary 
organizations and Department of Education, Sports and Cultural Activities. 
 On allowances the court said that according to the Gujarat Prison 
Rules, 1975, inmates are presently provided sweets or Rs. 3 on four festival 
days. This amount should not be less than Rs. 10 per head and the number 
of days for which it should be increased from four to twelve.  
 On tiffin service the court said that a scheme should be worked out by 
the Inspector General of Prisons whereby the tiffin service becomes an 
activity within the prison. The prisoners can be permitted to meet their 
visitors by making changes in the size and strength of the wire mesh and 
closed circuit cameras should be installed to monitor the meetings. 
 On provision supply the court said that each superintendent and jailer 
should be asked to place his requirements of televisions, wall clocks, fans, 
flour mills, mixer-grinder and other utensils. 
 On medical facilities the honourable High Court of Gujarat said that 
the state government should form a committee under the leadership of a 
doctor suggested by the Red Cross or the state branch of IMA and a 
practising dietician who should be suplied with all the details about health 
of inmates and the stock of medicines maintained by the jail doctor. The 
members of the committee jointly and individually should be authorised to 
visit the jail dispensary and medical facilities  and verify medicines and bed 
linen. 
 On water cooler the court directed the State Government of Gujarat to 
place water purifier and water coolers in the canteen and near the visitor’s 
area  la id that they should be maintained properly.  Along the same lines 
earthen pots and other utensils for drinking water should be changed thrice a 
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year and kept absolutely clean. On cleanliness checks court said that the 
health department to be deputed at the  regular intervals to each prison with a 
strength of more than 100 inmates to monitor cleanliness in open areas. 
 On curbing infighting the Honourable High Court of Gujarat directed 
the state government to make sure that infighting amongst inmates is curbed 
sternly. The state government should take responsibility to compensate each 
victim sustaining injury during such fights. Inmates should  covered under 
an insurance scheme so that in case of such incidents or in the event of an 
epidemic, adequate compensation and help can be provided.  
 On inviting suggestions the court directed that the State Government 
may invite suggestions from social institutions and NGOs on improvement 
of conditions inside jails and such suggestions be placed before a meeting 
presided over by the IG of Prisons for perusal.  
 With the above conclusional remarks from the words of  Justice C.K. 
Buch the present research study is of the opinion that the inmates are well 
protected by the States Judicial System but when it come to prisons 
management the authority concerned ends up mismanaging prisons and 
hence atrocities.  
 
8.3 Supervision of places of detention 
 The supreme court while protecting people in prison has issued 
direction in “Sunil Batra’s”23 and “Kishore Singh24 cases that the district 
judges should exercise the supervisory control over the prison 
administration. The Prisons Act and the jail manuals also require the district 
judges to pay regular visits to the prisons in their district and see the prisons 
administration in the supervisory capacity. However due to heavy work load 
of pending cases judges fail to execute their duties, at the same time a 
                                                             
23 Sunil Batra V. Delhi Administration AIR 1978 SC 1675. 
24 Kishore Singh V. State of Rajasthan AIR 1981 SC 625. 
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statutory body is formulated in every state in a from of prison commission 
of the High Court presided over by a person of qualification as that of judge 
of High Court. The commission, however, does not interfere with 
administrative of the inspector general of prison in every state but under the 
direct control of high court of the state and exercises supervisory control 
over the prison administration. The committee should visit prisons 
periodically to see the real conditions and practices in the jails and report to 
the High Court for necessary action. 
 Ultimately the protection described in favour of prisons will depend 
on the good sense of the prison administration alone as Shree Morarji 
Desai25 has said while addressing a conference of Inspector – General of 
Prison in 1957 :- 
It is enough to consider a prisoner merely as a prisoner – to my 
mind a prisoners is not a matter of contempt. Even the worst 
criminal as you call him is after all a human being as good or 
bad as any other outside. 
 However, the work of the commission constituted is only to supervise 
the conditions while the jail administrator has the groundwork as below : -  
Skilled and intelligent supervision of prisoners or places of detention 
is basic to competent jail administration, and is happy combination of 
security direction, leadership and experience. Harshness, display of temper, 
force and  decoit in supervision is a weapon against those who display them. 
Good supervision of places of detention will prevent some of the 
illegal, practices in jails such as filth, slovenliness, organized gambling, 
drunkeness, embezzlements, sexual perversions and overall moral 
irresponsibilities. Effective supervision of prisoners requires consistent 
affirmative skills. With this there will be smooth running of jail 
                                                             
25  Shri Morarji Desai while addressing a conference of Inspectors General of Prisoners in 1957. 
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administration which will pave the way for protection, safety and security of 
human rights of people in jails. 
 
8.3.1 The nature of  supervision required: 
 The intelligent responsible and alert supervision of prisoners is 
indispensable to the well operated jail. The goal of the jail is to retain 
control and  influence the prisoners constructively whenever possible. 
Improper supervisio n results into gambling, immorality, fights, strikes, 
stabbings, and general disturbances. Rules, regulations and security 
procedures are of great importance but in controlling of prisoners or human 
beings anywhere for that matter the most important factor is the influenced 
of one disciplined and purposeful personality upon another. 
An officer who demonstrates high qualities of leadership exerts a 
positive influence over prisoners. He knows their problems and gives 
suggestions. He knows and anticipates their weakness. He maintain and 
control. 
The listless, indifferent, lazy officer who lacks interest in the goals of 
the jail or who is a fraid of the prisoner or ashamed of his job loses control 
over prisoners. 
Every jail officer is subject to constant scrutiny of all prisoners. The 
decent and clean jailer who examplefies high moral character will be 
respected and will exert a strong influecne over them. The prisoners will 
never take advantage of his weakness and indiscreations because he displays 
none. If on the other hand the officer is profane, listless and careless in his 
dress and speech and manner, if he violates the rules in the absence of his 
supervisor he sets an example for prisoners who will ultimately take 
advantage of all his weaknesses. 
The best jail administration is one that maintains careful supervision 
of prisoners. Those jails which are constantly beset with problems 
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invariably give minimum supervision to prisoners. The quality of prisoner 
supervision in any jail is a certain index to the effectiveness of the total jail 
operation. 
 
8.3.2 Control and Supervision by inmates, an evil 
 When a person charged with a crime or convicted of having 
committed a crime is committed to jail, the public expects that he will be 
controlled and supervised by  paid jail employees. To permit prisoners to 
supervise and control other prisoners violates all principles good jail 
management / administration of law, and social justice. The surrender, 
willingly or unwillingly of supervisory responsibilities by jail personnel to 
prisoners has accounted for more evil, more immorality and the promotion 
of more crime like gambling, fights strikes and stabbing than any other 
weakness in India.  
The supervision of inmates by other inmates leads to a variety of 
abuses. Because of laziness or careless supervision, strong and more 
aggressive prisoners will begin to dominate the weaker, less sophisticated or 
less intelligent ones. Closed in cell blocks or dormitories, where activities of 
prisoners cannot be observed except when the jail employee actually enters 
the unity, also contributes to domination by aggressive inmates over the 
submissive ones. 
Finally, officials of the jail are paid to supervise and control prisoners 
in the interest of community protection. They should never abro gate that 
authority in any degree to a prisoner. 
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8.3.3  Supervision by jail staff : 
 The supervision of prisoners in a jail can mean many things : 
Overseeing work, taking counts, detecting violations of the rules, 
apprehending inmates stealing food, watching visitors, seeing that inmates 
make beds and sweep out cells, enforcing rules, preventing violation of the 
law, requiring conformance with bathing, shaving and personal sanitation 
regulations and a host of similar activities. 
But, fundamentally, supervision to be effective must be constructive,  
positive and result oriented. Specific techniques are involved inn it and must 
be taught through training. The most effective officer in supervising inmates 
is one who displays high qualities of leadership on his job. He does not 
hesitate to commend an inmate for a job well done. He talks and counsels 
inmates with beginning of their coming into jails. He moves in jails 
overseeing, commending and counseling and instructing. His goal is to 
prevent violation of rules through constructive approaches. When necessary 
he is firm, direct and does not hesitate to report on inmates for violation of 
rules or take such actions as may be authorized in the regulation of the jail 
or in the specific orders covering his field or p ost and in accordance with the 
procedures established by law in the jail manuals. 
 
8.3.4 Housing Units for the inmates:  
 The methods and techniques in supervising prisoners in housing units, 
vary widely with the structural designs of the jail and its component housing 
units. Obviously the cell house or dormitory which must be directly entered 
before the supervisory officer can observe the activity of its occupants, is 
difficult to supervise. The officer’s arrival in such a unit it usually 
announced by operation of doors and locks so that the inmates have advance 
warning and may hurriedly discontinue any questionable activities like 
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gambling fighting etc. On the other hand the unit which can be observed 
from a passage – way or “guards” corridor can be effectively supervised. 
 The housing unit with solid wall partitions surrounding toilets, bath or 
recreation areas, can rarely be effectively supervised even when an officer is 
actually present in the unit, whereas if these units or areas are glass 
partitioned and activities can be observed while moving from one to another 
supervision is far more effective. Therefore the type and especially the 
quality of supervision is remarkably affected by the architectural design of 
the institution. 
 
8.3.4.1 Cell house superv ision : 
 Cells are designed for the purpose of controlling the more difficult 
type of  inmates in a jail. Cell locking systems are designed to promote 
control and supervision. The best cell locking system requires maintenance 
and training the jailers on how to operate them. 
 
8.3.4.2 Single verses multiple occupancy cells : 
 Single  cells equipped with essential plumbing contributes most 
effectively to proper supervision of those prisoners who present custodial or 
behavior problems in jails or prisons or unre st in jails. 
 One of the more serious problems in older jails is multiple occupancy 
cells. This constitutes a serious risk for the jailer who has to open the cell 
door as a group of men can more easily overpower him. He is further ata  
disadvantage in controlling fights, sex perversion or strong arm activities, 
strikes, stabbings, fights etc.  
 
8.3.4.3 Dormitories : 
 Dormitory housing in jails provides flexibility, savings in capital 
expenditure and less costly supervision of prisoners.  
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 However, all serio us custodial risks known or suspected like 
homosexuals or weaklings who might be subjected to unusual pranks or 
pressure from other inmates should not be assigned to dormitories. 
 Moreover, to supervise dormitories effectively, whether within the 
unit itse lf or from the screened walkway, the officer must be able to see not 
only into the dormitories proper but also directly into the toilet and bath 
areas. 
 
8.3.4.4 Preventing contact between male and female prisoners: 
 The segregation of the sexes in a jail must be complete. Irregularities 
and misconduct are inevitable when either contact or communication is 
permitted, among male and female inmates. 
 First of all it must be recognized that a jail official is always subject 
to intense public criticism when illicit relation and improper contacts 
between sexes are permitted in the jail. 
 
 Female prisoners should always be supervised by matrons. When it is 
necessary  for male to enter into women’s section for inspection for 
mechanical maintenance or for any other purpose, he should always be 
accompanied by a matron. 
 
8.3.5 Control of Packages : 
 The inspection and control of packages received at the jail for 
prisoners, may be very difficult as they vary from person to person and 
because in some jails the number of prisoners is quite large.           
 Actually there is little reason why the well-operated jails should 
permit packages to be received by inmates. 
 444
 First of all a well – operated jail will supply food, clothing and variety 
of constructive reading materials to all prisoners. If this is true then no food 
or reading materials should be supplied by friends or relatives. 
 Second, sanitation problems in the jail are compounded when 
unsterilized clothing is brought in. Moreover, special food from home 
becomes useful as a  medium of barter and creates source of petty jealousies 
and trouble in the jails. 
 Third, food from home requires the time of personnel in making 
inspections and any jails which permits packages to be received, without 
thorough and careful inspection will inevitably run into trouble. 
 The jail which supplies adequate nourishing food, jail clothing and 
reasonable variety of decent reading materials need not and should not 
permit packages for prisoners to enter the jails except under most unusual 
circumstances. 
 However, if the administrative decision is made to permit inmates to 
receive packages from outside sources then extreme care must be taken to 
subject them, without exception to thorough shake-down because the box or 
curtains may contain false bottoms or money, messages, saw blades. So the 
jail administration must establish careful, consistent and through inspection 
procedures and see that these are carried out before any package is delivered 
to a prisoner. 
 
8.3.6 Supervision of Mail: 
 Correspondence is important to inmates, their families, attorneys and 
others with whom inmates may wish to communicate. 
 The inspection and control of mail should accomplish three principle 
objectives : 
1. Permit continuance of the inmate’s legitimate contacts with his  
attorney, his employer, his family and his friends and in the 
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case of a prisoner awaiting trial, persons with whom he must 
communicate to prepare his defence. 
2. Prevent the introduction of contraband and minimize the 
possibilities of planning escape, disturbances or other illegal 
activities. 
3. Limit to reasonable amount of work involved in handling 
inspection of mails. 
The prisoner’s mails both incoming and outgoing should be inspected 
by a paid employee and careful records of the dates, names and addresses of 
all correspondence made for reference purpose. All these records must be 
taken with the written consent of the prisoner because some prisoners may 
write or receive letters which endanger the jail or do some illegal activities 
in jails. Those prisoners who refuse to sign the correspondence subject to 
inspection will miss such services.  Finally, correspondence is important to 
the individual prisoner and his family and is prime factor in maintaining 
good jail moral but must be supervised by jails. 
 
8.3.7 Supervision in the dining room 
In most small jails meals are served to prisoners in living quarters or 
day rooms while in large jails dining rooms are used. 
Definite planning is required to give supervision to movement of 
prisoners between their living quarters and their dining room while food is 
being served and after a meal is completed. Disorderly movement of 
prisoners promotes confusion and danger to the jail. 
As food is served, orderly supervision is necessary to prevent 
prisoners taking more than the allotted amount particularly of tasty food. 
However, there are four general purposes for supervising prisoners in 
dining room : 
1. Supervision of inmates lines to assure orderly movement. 
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2. Supervision of steam table or food dispensers to guarantee 
equal portion of food to all prisoners. 
3. Supervision to prevent strong arm tactics or demands upon 
inmates waiters. 
4. Careful, unobtrusive supervision to permit inmates to eat 
unhurriedly but with sufficient controls to preserve order and 
prevent unnecessary noise or disturbances. 
 
8.3.8 Discipline in the jail 
The objective of the jail discipline is an orderly, controlled and 
constructive institution. The discipline in the jail is created and maintained 
by every procedure, every policy contact between inmates and personnel. It 
must be noted that good discipline is creative and constructive. Negative 
discipline is suspicious, oppressive and begets countless problems which 
may assume dangerous dimensions.  
The head of the institution can set the policies for discipline and 
review actions of the committee if he does not actually participate in the 
decisions. 
 
8.3.9 Summary of supervision of places of detention 
 The supervision and control of place of detention or prisoners is a 
combination of intelligence, sensible regulations and alert supervisions. 
Constructive supervision is never the result of lackadaisical day-to-day 
operations. It is the result of alert wide-awake administration. It comes 
through the work of intelligent and trained personnel, with positive 
approach of jail management. Good supervision combats the destructive 
element in jail. Idleness and jail house charter are the enemies of good 
supervision. 
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 Competent and alert supervision produce results in orderlines, 
cleanliness, and improved inmates morale and attitudes. A good jail which 
emphasizes skilled supervision of inmates is acting in the best interests of 
the community in civilized society. 
 
8.4 Religious Condition of Inmates:  
The preamble of the Constitution of India declared India a secular 
state and make the state to be neutral towards any particular religion. 
However, it enjoined on the state to protect the faith of all religious 
institutions. Religious liberty is essential as well as a healthy sign of a 
democratic state. 
 Harrington Bates26 realized that “without liberty of conscience, civil 
liberty cannot be perfect and without civil liberty, liberty of conscience 
cannot be perfect.” It is impossible to grant freedom of worship without 
granting freedom of speech, freedom of press, and freedom of assembly. 
Religious liberty cannot exist  without civil liberty and vice – versa.27 
 Freedom  of religion granted in the constitution means that each 
person has the right to observe any particular sect or “Dharma”  and the 
state shall not interfere in observance of any Dharma, that there shall be no 
particular civil privilege or legal limitation to observe particular “dharma”. 
 In Cruz’s28 case court held they by denying a Budhist religious 
prisoner an opportunity of pursuing his faith while in prison is a clear 
violation of the first and fourteenth amendments of the American 
constitution against discrimination. 
 The Indian constitution through Article 25 (1) speaking of “freedom 
of religion” says that, subject to public order, morality and health and to the 
                                                             
26 Harrington Bates, Religious liberty pp 343-44. 
27 Quoted by Jagdish Swarup, Human Rights and fundamental freedoms p. 327. 
28 Cruz V. Beto 405 US 319 1972.  
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other provisions of this part all persons are equally entitled to freedom of 
conscience and the right, freely to profess, practice and propagate religion. 
 The prisoners are “persons” and they do not loses their citizenship nor 
other rights which are not covered and prohibited by the prison rules. They 
can exercise and profess any faith or religion even behind the bars. It is the 
duty of the prison authorities to respect the religious beliefs of the prisoners. 
An international declaration states :- 
If the institution contains a sufficient number of the prisoners 
of the same religion, a qualified representative of that religion 
should be appointed or approved. If the number of prisoners 
justifies it and conditions permit, the arrangements should be 
made on full time basis.29 
So far as practicable, every prisoners shall be allowed to satisfy 
the needs of his religious life by attending the services provided 
in the institution and having in his possession the books of 
religious observance.30 (Hindu Religious Books, Christian 
Religious Books and Muslim Religious Books)  
 It is submitted that least consideration is given to the religious beliefs 
of the prisoners in India. The practical utility of these rights has not been 
realized by the authorities who administer the prisons. So the research study 
is appealing to the authority concerned to do something and make the right 
accessible to the needy masses of the civilized society (prisoners). 
 
8.5 Report on classification of prisoners 
Our prison system is groping into a blind alley, not quite knowing 
how to achieve its desired objectives. The system has run totally out of tune 
in prison classification. The conditions in prison have been deteriorating and 
                                                             
29 Rule 41 (i). of Standard Minimum Rules for Treatment of Prisoners (1955)  
30 Ibid, Rule 42. 
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have reached a point of crises. One of the main reasons for this general 
deterioration is the lack of national commitment to classify prisoners. The 
centre has played only an advisory role, occasionally setting up a 
recommendatory body to go into the question of prison classification. The 
states and union territories have always treated prison department as non 
productive, non- developmental and have given it a very low priority in their 
developmental plans. Even basic tenets of human dignity have been ignored. 
Major deficiencies sometimes leading to explosive situations in the prison 
classification have been brought to the notice of the central government. On 
all such occasions and the government is always cough unawares on 
important issues of classification which were and are existing with the 
provisions of the legal statutes as under :- 
The Honourable  court in Sunil Batra’s31 case held that there are a 
wide range provisions in the Prison Act regarding classification of prisoners. 
The segregation of prisoners based on scientific, penological and modern 
reformative principles is the first one. The second classification is with 
reference to prisoner’s age, sex and nature of the offence committed. But 
obviously the undertrials and detenues stand on absolutely different footing 
under the law in comparison to the convicted criminals. Similarly, the 
juveniles and women fall clearly in different categories. Mixing of all these 
prisoners with convicted hardened criminals which is common is sure to 
affect their mental and physical conditions, which is unreasonable, unfair 
and is also contrary to the declaration of human rights conventions. Hence it 
is ultra virus the procedure established by law in the jail mannual 
provisional statutes.   
So in the normal classification accepted by law and in the reports of 
the classification of prisoners, they (prisoners) are classified as : -  
                                                             
31 Supra 23.  
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8.5.1 Undertraials: 
The undertrials are those who have been sent to judicial custody while 
their cases are tried in courts. They require a separate treatment because 
they are not established guilty. But the system of prisons particularly in our 
country has not been able to achieve its purposes for which it was 
established. Generally, undertrails as well as detenues are treated like 
convicts and kept with them old and young convicts are also kept together. 
In the Sunil Batra’s judgement court32 said that “One of the most 
horrendous aspects of jail sentence is the fact that not only are the young  
housed with the older offenders, but those awaiting trial shares the same 
quarters as convicted inmates. The latter individuals have little to lose in 
seeking sexual gratification through assault, for they have to serve their time 
any way as matters now stand, sex is unquestionably the most pertinent 
issue to the inmate’s life behind the bars. There is a great need to utilize the 
rough system in corrections. Men with good record showing good 
behaviours should be released for weekends at home with their families and 
relatives.” So, there is a need for providing special status to the undertrials 
and detenues. In the Sunil Batra Case, Supreme Court discussed the problem 
of the prisoners in a wide prospective. Justice Krishna Iyer condemned the 
practice of keeping undertrails and detenues with convicts and reacted  
against the practice in the following words. 
“The undertrials who are presumably innocent until 
convicted are sent to jail, by contamination made 
criminals – a custodial perversity which violates the test 
of reasonableness in Article 19 and of fairness in Article 
21. How cruel it would be if one want to go to a hospital 
for a check – up and by being kept along with contagious 
                                                             
32 Sunil Batra V. Delhi Administration AIR 1978 SC 1675. 
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cases came home with a new disease? We pray that the 
prison reform is a constitutional compulsion and its 
neglect may lead to drastic court actions.33  
 
8.5.2 Convicts: 
  The convicts are those serving a sentence.  After all the due process 
of law in terms of trial is completed and the accused has been proved guilty 
the authority concerned basing on the consultation of the provisions in the 
statutes, a sentence is passed and the person is sent to prison (jail) to serve 
the sentence and he is hence he is convict. 
 The accommodation in most jails is never conducive for human 
survival. The jails are constructed in a manner that does not comply with the 
human respect for prisoners as they are exposed to the sun, rain, cold and 
other vagaries of nature. 
 At the same time there is a lot of overcrowding and outbreak of 
epidemic/ disease is eminent though the Prisons Act34 casts obligation on 
the Government to provide accommodation to prisoners. 
 The mental and physical condition of convicts  (inmates) is 
deteriorating day in day out and the medical officer and is required to 
submit reports to nor perform their duties properly regarding physical and 
mental of inmates.  
 A visit to prison revealed that convicts are living in deplorable 
conditions, where meager facilities are available to convicts in jails like 
accommodation, toilets and bathrooms, adequate care of children  
accompanying them, schools for them suitable medical, education, 
vocational and recreational facilities. 
                                                             
33 Sunil Batra V. Delhi  administration AIR 1980 SC 1579. 
34 Sec.7. of Prisons Act, 1894. 
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 The women convicts in custody are experiencing horrors as they 
continue to live a life of insecurity suffering and deprivation. They are never 
under the security of matrons but patrons and undergo atrocities like rape, 
teasing and other cruel and inhuman forms of behaviour. 
 During the jail visits the commission found that the convicts were 
being exploited by the authority and at the end of the day they were idle. 
They are never trained in any vocational training to prepare them for 
rehabilitation after release. The young juveniles in custody are never given 
even the minimal training to rehabilitated them after release. 
 In conclusion, the research is calling upon the authority concerned 
with Indian prison to provide prisoners with sufficient accommodation, stop 
indiscriminate handling of offenders, improve hygienic conditions in jails, 
provide standard food to prisoners, provide clean water, eradicate use of 
drugs in jails, stop atrocities on children and women. They should treat the 
inmate as per prisons rule, make jails manuals be accessible to prison 
convicts.35  
 
8.5.3 Condemned inmates  
 Condemned prisoner are those prisoner who have been sentenced to 
death. 
 In the Jagmohan Singh’s36 case, it was argued on behalf of the 
petitioner before the Supreme Court that the death penalty is a violation of 
Articles 19 and 21 of the Indian Constitution because :-  
(i) The death sentence puts an end to all fundamental rights 
contained in Art 19. Therefore, the law which prescribes capital 
punishment is unreasonable and is not in the interest of general 
public. 
                                                             
35 Rule 13 of  Prisons rule 1964  and Rule of 7 of Prisons Act 1894. 
36 Jagmohan Singh V. State of UP AIR 1973 SC 947. 
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(ii) The discretion of judges as to award and not to award capital 
punishment is not based on any guidelines or standards, is 
unfettered, uncanalized and uncontrolled. 
(iii) Section 302 of the Indian Penal Code (IPC) 1860 is vitiated due 
to the fact that it let leaves wide discretion to judges  to chose 
between two alternatives punishments that is death sentence 
and life imprisonment which is an essential legislative function 
and the judiciary has nothing to do with that. 
(iv) The law  does not provide specific procedures for the factors 
and circumstances crucial for making the choice between the 
capital punishment and imprisonment for life. Since the trial 
under the Criminal Procedure Code CrPC (1973) is only 
regarding the guilt, hence, the absence of the ascertaining 
procedure violates the norms of articles 21 of the Indian 
Constitution. 
Again in the Rajendra Prasad’s37 case Supreme Court while going 
against capital punishment said that capital punishment cannot be justified 
in each and every case of murder under sec 302 of the Indian Penal Code 
IPC 1860. The intention for the legislature for introducing this punishment 
was for its restricted application, that  is to say for only those hard core and 
professional criminals who deliberately kill the human being. At the same 
time Supreme Court said that the arbitrary discretion given to the judges for 
choosing between the two alternative punishments for murder is 
uncontrolled, unfettered and uncanalized hence offends the test of 
reasonableness under article 14 of the Indian Constitution Act 1950 which 
condemns the arbitrariness. 
                                                             
37 Rajendra Prasad V.  State of UP AIR 1979 SC  916. 
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More so, death penalty is cruel in itself and does not meet the basic 
requirement of the modern criminal law in which the aim of punishment is 
to reform a criminal and not to kill him; so the death penalty should be 
restricted to only hard core and dangerous criminals who are the stigma on a 
civilized society and be rare of the rarest or white collar offenders who 
disturb peace in the society otherwise to award death, it will never fulfill the 
aim of modern criminal justice. 
 Beccaria, the father of the modern abolition movement has said that :  
“Capital  punishment would be justified in two instances 
firstly, if an execution would prevent a revolution against 
the popularity established government : and secondly if 
an execution was the only way to order others from 
committing a crime. The adoption of double standards 
for capital punishment in the realm of conscience is 
considered by some scholars as the biggest infirmity in 
the abolitionists case as observed by the court in 
Bhachan Singh’s38 case. 
 Justice Bhagwati, however, in his minority judgement said that sec 
302 of the Indian Penal Code, in so far as it provides for imposition of the 
death penalty as an alternative to life imprisonment is ultra virus and void as 
being violative of articles 14 and 21 of the constitution since it does not 
provide any legislative guidelines as to whose life should be permitted to be 
extinguished by death punishment. 
 In conclusion of the condemned or death sentence the Supreme Court 
after initial hestations and  confusions, ultimately it tried to curtail the scope 
of capital punishment and ultimately it reached a stage in the “Deena’s”39 
                                                             
38  Bachan Singh V. State of Punjab AIR 1980 SC 898  for the American Position, Witherspoon case 391 
US 510. 
39    Deena V. Union of India AIR 1983 SC 1153. 
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case that the capital punishment should be inflicted in the rarest of rare 
cases”. 
 
8.6 Report on Jail Reforms: 
The committee on jail reforms has stressed the need for a just and 
effective correctional administration in India free of the antiquated acts 
which govern prisons administration today : Earlier prisons were not treated 
as correctional treatment centres or they are regarded more as detention 
cells. 
The committee strongly recommended that the directive principles of 
a national correctional policy should not only be formulated but also be 
embodied in the constitution and further said that old acts like, Prisons Act 
1894, Prisons Act 1900 Transfer of Prisoners Act 1950 and Prisoners 
Attendance in Courts Act 1955 are should be replaced after discontinuing 
them. 
The Central Bureau of correctional services had prepared a dra ft of 
prison legislation on the basis of which later a model Prisoners Bill was 
prepared by the ministry of home affairs : The committee in its 
recommendations has outlined the need to “enlarge” the scope of the bill so 
as to include 14 chapter viz preliminary containing definitions of prison and 
prisoners, rights and duties of prisoners, categories of prisons, 
administration of prisons and prisons administrators, maintenance of 
prisoners, undertrial prisoners, admissions, transfer, removal and attendance 
in courts of prisoners treatment and training of prisoners, discipline of 
prisoners, leave, special leave and remission, premature release of prisoners, 
special categories of prisoners release and after care of prisoners. 
The committed for the amendments in various sections of Indian 
Penal Code IPC (1860) to meet the demands of modern criminals and 
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pressed to release the lifers after serving for 8 to 10 years instead of 14 years 
if their behaviour pattern indicate consistent changes for better.  
The committee reacting on the jail manuals said that : jail manuals is 
the Bible, for Christians Quaran for Muslims, Gita, Mahabarata or 
Ramayan for Hindus and it is not available. They recommended that it 
should be revised and updated and sent to all jails in Gujarat so that 
prisoners are not ruled by antiquated, outdated, outmoded provisions which 
contract the concept and purpose of prisons as understood in the modern 
context. 
However, going from one jail to another from state to state in India 
the committee came out with the following suggestions. 
 
 
8.6.1 On prison building 
 The committee recommended that model plans for buildings for 
prisons should be prepared. In this context the national buildings 
organization shall be associated for designing these for different categories 
of prisons. For this a special cell with adequate  staff with expertise should 
be created. Also a creation of a technical cell at the prison headquarters of 
each state is called for in order to monitor and supervise and maintenance of 
prison buildings. 
 The committee recommended that prison building housing prisoners 
must ensure the provisions of minimum needs, viz. regular supply of water, 
by overhead tank, tube wells, water pipelines etc. flush or septic type 
latrines, proper drainage and sewage system, constructional device to check 
existing flies, mosquitoes, pests, electrification of prison buildings, generals 
repairs and maintain optimum standards of cleanliness. 
 The committee stressed on the need for purposeful thinking on 
facilities like prison hospitals, kitchens, associations, barracks, community 
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halls, factory sheds. Classification centre and quarantine wards as also an 
inbuilt system of hygiene and sanitation to suit the type of restrictive mass 
living which the prisons are constrained to provide. In addition committee 
said that properly designed administrative blocks are needed which should 
have office rooms, conference rooms, record rooms and control rooms 
alongwith equipments like wireless, metal and detectors, close circuit 
television and electric alarms. The committee also prayed for separate 
institutions for women and children offenders as well as training institutions 
for prison staff. 
 
8.6.2 On living conditions in prisons  
 Important recommendations were made viz; improvement of living 
conditions with special reference to diet, sanitation, clothing, bedding and 
equipments, medical facilities interviews, communications and canteen 
among others. Abolition of classification of prisoners as A,B and C on the 
basis of education or socio – economic background and constitution of state 
advisory boards was highly called for. 
 
8.6.3 On medical and psychiatric services  
 The committee recommended posting of adequate medical staff in 
jails including medical officers, lady medical officers and other medical and 
para-medical staff. In addition incentives to medical staff and officers who 
have been taken on deputation should be clearly formulated. These can 
range from priority in selection to post – graduation medical course, non – 
practicing allowances to residential accommodation within the jail premises. 
 Provisions should be made for medical and psychiatric care of 
inmates. The committee also prohibited the confinement of non – criminal 
lunatic in prisons and has suggested that they should be shifted to the 
nearest psychiatric centres. As far as criminal lunatics are concern, they 
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should be sent to jails which can provide psychiatric services. If an 
undertrial completes half of the maximum term for which he could have 
been convicted if found guilty the matter should be put to the state 
government for withdrawal of criminal cases against him/her. 
 
8.6.4 On security and disciplines : 
 The committee recommended classification of prisons into special 
security maximum security, medium security and minimum security 
prisons, semi open and open prisons. The first two should have watch 
towers, high walls, secure cells, armed guard etc. the special security prison 
will also have closed circuit television and electric devices to complement 
security staff alertness all the times. The committee also recommended an 
introduction of proper procedure to deal with prison offences, preparation of 
booklets on rights and obligations of inmates and their distribution at the 
time of admission, proper mechanism for dealing with complains, 
establishment of prison panchayats for self – management and self 
improvement. (Here the star prisoners are of great use)  
 
8.6.5 On system of classification 
 The committee for jail reforms pleaded that there must be an adoption 
of uniform principles of classification of prisoners on the basis of age, 
physical and mental health, length of sentence, nature of crime, type of 
criminal etc. Other suggestions are establishment of classification 
committee comprising of existing staff at each central and district prison for 
in itial classification of prisoners based on biographical details, sentence, 
individual problems, type of restrictions degree of supervision work 
allocation and possibility of social adjustment. 
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8.6.6 On treatment programmes 
 The committee has outlined the need for introduction of treatment 
programs such as diversification of education, vocational training and work 
programs, guidance, counselling and case work, recreational and cultural 
activities, sports, psycho and supportive therapy etc. Every Central and 
district prison should organize adult education programs. Ttraining 
programs should be designed to suit the vocational aptitudes of the prisoners 
as also the period of stay in prison. The training programs will be useful to 
the detenu in the sense that it imparts discipline of work, develop right 
attitudes towards work and sense of group adjustment and for long – terms 
objectives of rehabilitation and economic security in life after the sentence 
or discharge. 
 
8.6.7 On system of remission leave and pre mature release: 
 The committee recommended uniformity in procedures for grant of 
remission, leave and premature release throughout the country. Regarding 
state remission it is the government that should prepare guidelines. 
 For suitable action in this direction, it has been recommended that 
committees be formed at the institutional level to consider cases of inmates 
for grant of remission. The committees would comprise superintendent, 
deputy superintendent and officer in charge.                               
 
8.6.8 On community involvement in corrections : 
 The committee recommended the setting up of public relations cell at 
head- quarters of the departments of prisons and correctional services in 
every state. This cell will play an effective role in educating the public about 
its role in the treatment of offenders to mobilize support for correctional  
and rehabilitative programs etc. The same cell will encourage public to 
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participate in training, treatment, after care and rehabilitation of offenders 
and training and  orientation of voluntary workers and agencies.  
 
8.6.9 On after care, rehabilitation and follow up : 
The committee report makes after care, rehabilitation and follow up 
of discharged prisoners an integral part of the department of prisons and 
correctional services. This objectives will be achieved after setting of an 
after care and correctional services in every state including Gujarat, to get 
closer collaborative role there is encouragement of voluntary participation in 
rehabilitation of offenders and creation of voluntary organization in every 
district and establishment of after care homes for discharged prisoners to 
look after their needs immediately on release. 
 
8.6.10  On planning, research & development : 
 As an integral part of a vital support system, the creation of planning 
and research units in the headquarters organization of the department of 
prisons and correctional services becomes essential. These units will be 
responsible in drawing up short-term and long – term plans for the 
development of prisons and allied services and will also evolve  
methodology for standardization of proforma and collection of statistical 
data on a uniform pattern throughout the country. 
 
8.6.11 Conclusion 
 Despite a well – formulated action plan, experience shows that 
objectives remain unimplemented. The standard minimum rules for 
treatment of prisoners approved by the United Nations over six decades age 
and now that even committee for jails reforms is up to put pressure. Still the 
minimum rules are not being observed in many parts of India. 
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 While the committee is busy working out the solutions and revising, it 
has termed or defined this as lack of national commitment arising out of a 
national consensus on the goals and objectives of prisons administration and 
modalities of achieving them. Now the researcher wants the imperative of a 
national policy on prisons as the same may be to implement the standards 
minimum rules of prisoners. 
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CHAPTER – 9 
THE ROLE OF JUDICIARY AND NATIONAL 
HUMAN RIGHTS COMMISSION FOR 
SAFETY AND PROTECTION OF HUMAN 
RIGHTS (WOMEN)  
 
9.  Introduction  
The Institutional protections discussed below includes the Role of 
Judiciary and the role of National Human Rights Commission for the 
safety and security of Human Rights. Many a times we have seen and 
witnessed the role played by judicially and National Human Right 
Commission (NHRC) (state level human right cell, Gandhinagar, Gujarat 
[India]) in their landmark decisions for the safety and protection of 
Human Rights in India (Gujarat) as under:      
 
9.1 The Role of Judiciary : (Crusader against custodial torture : A ray of 
Hope) 
The enactment  of the Constitution1 meant that India was born. The 
Constitution which was established conceived that, the state is existing 
for the citizens not the citizens for the state.  In a written constitution 
judiciary has special role of safeguarding the supremacy of the 
constitution by interpreting and applying its provisions. Supreme Court 
established at the apex of judicial system is the final arbiter, interpreter 
and guardian of the constitution; it is the final court of appeal in civil, 
criminal and constitutional matters. Art. 131 confer powers on court to 
                                                             
1 Constitution of India Act 1950.  
463 
enforce fundamental rights. The court has powers to move proceedings  
or issue orders and writ in nature habeas, corpus, certiorari, mandamus, 
prohibition, quo warrants.  
The judiciary has the power to protect personal liberty against 
arbitrary encroachment by the state and it has duty to check on exercise 
of governmental powers in violation of fundament rights. The judiciary 
has stood to the need and has proved true to the aspirations of people.  
It is through judiciary that law which makes a society, is 
maintained as by the order. It is very significant in the governance of the 
nation because it not only maintains law but also does the work of 
interpretation and application of the statutes, and coordinates the 
machinery that applies the law on the ground. The statues will have no 
meaning without proper functions of judiciary which interprets the 
constitution, the very heart of the nation on which the country is built up 
and continues to exist. 
The judiciary being the heart and supreme body of the nation it 
comprises of, the Chief Justice of India who heads the apex court or 
supreme court which is the top most court in the country, supreme court 
judges, magistrates and other officers. It comprises also the High Courts 
of India with chief justice, judges and high court magistrates and finally 
the lower courts and its magistrates. 
The police, para – military, army which does the work of ground 
application of the statues is implementation, Constitutional Law of India 
Act 1950 as the supreme statute or holy laws of the country, Criminal 
Procedure Code of India (Cr.P.C.) 19732, the Indian Panel code IPC 
18603, the Civil Procedure Code 19084, Indian Evidence Act, Indian 
                                                             
2 Criminal Procedure Code 1973. 
3 Indian Penal Code, 1860  
4 Code of Civil Procedure 1908, Indian Evidence Act.  
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Penology Act, all acts related to consumer forums, Indian Contract Act, 
Indian Companies Act 1956, Labour Laws, economic legislations Tax 
Laws, Railway Act and all acts dealing with cyber laws, functions under 
operates under judiciary.  
The Indian judicial system has played a prominent and unique role 
in upholding the human rights of the citizens enshrined in the 
constitution. It has always shed rights to dispel the darkness of inhuman 
and brutal attacks on the dignity of the individual (women), so that every 
citizen of the country can congratulate the justice, magistrates and learned 
judges and the police because their efforts at attempting statues at their 
disposal.  
Some good work has come from the role of judiciary i.e. a 
landmark judgement which was delivered in the case of citizens for 
democracy through its “President V. The State of Assam & others”.  
Mr. Kuldip Nayar5, journalist and statesman was the president of 
“Citizens for Democracy” he wrote a letter  dated December 22, 1994 to 
one of the judges of the Supreme Court narrating his experience. He 
wrote how he went to see patients at the government hospital and found 
that the patients were handcuffed to their beds, and outside though the 
room was locked policemen stood with guns. The more serious matters 
was that they had to pay for their  medicines from own pockets. He still 
narrated how he wrote to the minister and nothing came out. When he 
wrote to Supreme Court the letter was treated by the court as petition 
under act 32 and the notice was issued to the state of Assam through its 
chief secretary, home secretary and health secretary forcing them to make 
statement and finally  court said that the detenues who are aged inside the 
ward of hospital cannot escape. So the Supreme Court said that 
                                                             
5 Kuldip Singh V. State 1994 Cri. LJ 2502 
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handcuffing was inhuman and in utter violation of human rights 
guaranteed to individual under the international law and the law of the 
land. Court said that the act of the government was unjustified and 
against the law and therefore ordered the detanues to be relieved from the 
fetters and the ropes with immediate effect.  
 
9.1.1. Role of judiciary against hand –cuffing 
Before the formulation of the Indian Constitution which later 
became the supreme article carrying the law of the land, United Nations 
had already established reaffirmed their faith in fundamental human 
rights in the dignity and worth of human persons and in the equal right of 
men and women to promote social progress and better standards of life in 
larger freedom in 1948. The very important fundamental human rights 
established in the United Nations covenants against handcuffing were: - 
Art (1) which included that all humans are born free and are equal in 
dignity and rights hence no human being should punish another by hand 
cuffing him / her. Article 3 also came down heavily against handcuffing 
by saying that, every one has right to life, liberty and security as person. 
Article 5 says that no one should be subjected to torture or cruel inhuman 
or degrading treatment or punishment like hand-cuffing . Article 6 says 
that everyone must be recognized everywhere as a person before the law 
hence when one is handcuffed one is reduced from a human person to an 
animal. Finally, Article 11 says that one who is charged with penal 
offence has the rights to be presumed innocent until proved guilty 
according to law6. All these were later incorporated in the constitutional 
statutes of India. They ensured safety, security and protection of human 
person from handcuffing while under any custody i.e. police, judiciary, 
                                                             
6 Article 1,3,5,6,11 of Universal Declaration of Human Rights 1948  
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jail or any other detaining authority authorised by law to arrest, detain 
and interrogate a person for any offence.   
The above convention had already finished reaffirmation when the 
constitution in its article 21 also protected human beings against hand – 
cuffing by saying that: no person shall be deprived of life or personal 
liberty except according to the procedure established by law and so 
handcuffing a person in custody is going against the principles of the 
statutes or natural justice i.e. UDHR and Constitution of India 1950.  
Though the statutes and conventions are there which prohibit such 
practices like handcuffing, there is darkness in some custodial institutions 
particularly in Gujarat were the authority (police) concerned by and large 
are going against the principles and provisions contained in the statutes. 
If you visit any custody, you will be welcomed by deteriorating 
custodial  conditions like undertrials waiting to be charge sheeted for 
decades, lack of fair trial, lack of accommodation and poor sanitary 
conditions, solitary confinement, handcuffing, and barfetters of prisoners, 
poor diet, cruelty and inhuman punishment physical assualt. Considering 
all these judicial system has been forced to act in this matter and come up 
with the following landmark judgments as:  
The Court while performing its role in human rights protections of 
those in custody has passed landmark judgements, the best being that of 
Sunil7 and Sukla’s8 case through which court has given guidelines 
regarding handcuffing of prisoners and the same guidelines have been 
incorporated in the police manuals of different states and have this 
become the law of the land. This judgement upholds the human rights of 
the prisoner convicted or undertrial. Regarding handcuffing the following 
                                                             
7  Sunil Batra (ii) V. Delhi Administration 1980 3 SCC. 488, Mrs. Veena Sethi V. State of Bihar and 
others AIR 1983 SCC 339. 
8  Prem Shankar Shukla V. Delhi Administration 1980 Cr. LJ 930, Kishore Singh V. State of 
Rajasthan AIR 1981  SC 625. 
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guidelines were issued for the protection, safety and security of people in 
custody.    
(a) “We declare, and lay down as a rule that handcuffs or other fetters 
shall not be forced on a prisoner – convicted or under trial – while 
lodged in a  jail anywhere in the country while transporting or in 
transit from one jail to another or from jail to another or from jail to 
court and back. The police and the jail authority on their own shall 
not authorize or direct the hand- cuffing of any inmate of a jail in 
country or during transport from one jail to another or from jail to 
court and back. 
(b) Where police or jail authorities have well grounded basis for 
drawing a strong inference that a particular prisoner is likely to 
jump jail or break out of the custody, then the said prisoner will be 
produced before the magistrate concerned and a prayer for 
permission to handcuff the prisoner be made to the magistrate. 
Here the magistrate may grant permission to hand-cuff the 
prisoner, so referred to the magistrate.  
(c) In all the cases where a person arrested by the police is produced 
before the magistrate and remand – judicial or non – judicial is 
given the person concerned shall not be handcuffed unless special 
order in that respect obtained  from the magistrate. 
(d) When police arrest a person in execution of a warrant arrest 
obtained from a magistrate the person so arrested shall not be 
handcuffed unless the police has also obtained orders from the 
magistrate for the handcuffing of the person. 
(e) Where a person is arrested by the police without warrant: the police 
officer concerned may, if he is satisfied on the basis of the 
guidelines of Supreme Court from above that it is necessary to 
handcuff a person he may do so till the time he is taken to the 
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police station and after his production before the magistrate further 
use of fetters can only be under the orders of the magistrate or as 
already indicated by court. 
The above landmark judgement which resulted in bringing out 
guidelines for the protection of human rights of prisoners or people in 
custody is a clear involvement of the judiciary in human right protection 
of prisoners against handcuffing which reduced them mere animals. 
Hence the judiciary has a very important role in ensuring the safety and 
security of the society and the people at large.  
Another landmark judgement is Khat Masdoor Chetna Singh9 
passed June 4, 1998 where some workers who were agitating were 
rounded up and handcuffed in prisons. When they were produced before 
the magistrate it was held by the court to be a lapse on the part of judicial 
officer in the discharge of his duties as judicial officer is expected to 
ensure that the basic human rights of the citizens are not violated. The 
court also in its protection of violation of human rights decided that 
judicial officers should be made aware from time to time, of the law laid 
down by courts in India more especially in connection with the protection 
of basic human rights of the people and for that purpose short refresher’s 
courses may be conducted at regular intervals so that judicial officers are 
made aware of the development in the field of law and if the order is 
followed we will have a society free from fear as the greatest thing to fear 
is fear itself.  
 
9.1.2.  Role against Wrongful Confinement  
Wrongful confinement is to detain a person without following the 
procedure established by law statute, and any person detained or arrested  
                                                             
9 Khedat Masdoor Chetna Singh V. State of Madhya Pradesh JT 1994 6 SC 60. 
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and continue to be under custody on bailable offences, person detained 
after completing sentence or term of detention, arrest without informing 
grounds of arrest, arrest without producing arrested person  before the 
magistrate within 24 hours of arrest, arrest without informing relatives or 
friends of the accused and refusing him / her representation by counsel of 
own choice, arresting women without the presence of women police 
constable and male family member and finally arresting women after 
sunset and before sunrise and putting them under the security of police 
constable. All these are summed up to be wrongful confinement which 
are ultra virus to the law of the land.10 
Provisions against the present research study has divided wrongful 
confinement as shown below:   
 
9.1.2.1. UN conventions of human rights against wrongful 
confinement 
Wrongful confinement is an act condemnable by statutes in India. 
Before the Indian Constitution was promulgated to be a statute to safe the 
citizens from the  transgression of human rights, some conventions 
existed in the world which not only gave specific legal content to human 
rights in an international agreement but also provided for the 
establishment of a machinery for their supervision and enforcement.11 
It is very well confirmed that the main objective why the 
conventional protocols were formulated was to set minimum standards of 
life as the commission worked as court of review. However, the 
conventions formulated for the protection of human rights of people in 
custody against wrongful confinement were recognized in Article 2 
where recognition of everyone’s right to life was to be protected by law, 
                                                             
10 Articles 14,15,19,20,21 & 22 of Constitution of India, 1950.   
11 Art. 69 of  The European Convention on Human Rights, 1953.  
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and no one was to be deprived of his life. Art 3 protected people from 
being subjected to torture and inhuman or degrading treatment or 
punishment. When one is confined wrongly it is inhuman. Art 5(1) is also 
crucial  under which everyone is given a right to life and liberty and none 
has to be deprived of his life or liberty except through procedure 
established by law but since the statutes are against wrongful confinement 
any confinement under this category is against procedure established by 
law. 
The conventions had protected victims of human rights violation 
by coming up with article 2 which in its protection says that “Everyone 
who is arrested shall be informed promptly in a language which he/she 
understands of the reasons for his arrest and of any charge against him 
thereof. When one has been arrested the conventions have made sure that 
wrongful confinement must not take place because if one has no reason of 
arrest then he is being arrested hence wrongful confinement. So it is clear 
from conventions that he must be told that you are not being confined 
wrongly. 
Article 4 of the convention, says “Everyone who is deprived of his 
liberty by arrest or detention shall be entitled to take proceedings through 
which the lawfulness of his detention shall be decided speedily. Legal 
proceedings of accused here means that one is innocent till proved guilty. 
And the same proceedings must be undertaken speedily so that there is 
absolutely no room left for wrongful, confinement as “justice delayed is 
justice denied.” 
Article 5 in its protection of people who are wrongly confined in 
the prisons, protects them that, everyone who has been the victim of 
arrest or detention in contravention of provisions of the statutes shall have 
an enforceable right to compensation. Though time lost and pain 
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undergone and character assassination can never resurrected but to 
compensate one, Englishmen said something is better than nothing. 
Finally, under article 6 it is the right of everyone to have fair and 
public hearing within a reasonable time by an independent and impartial 
tribunal. This is when human right of people in prisons is protected and 
when justice is done and not only that justice is done but also seen to be 
done, when law protects its people equally and they are equal before the 
law.12     
 
9.1.2.2. Constitutional provisions against wrongful confinement 
The constitution has not exactly specified the guarantee of 
prisoner’s rights against wrongful confinement. However part – III of the 
constitution is available to protect people in custody (wrongful 
confinement) because a person wrongly confined remains a person in 
prison.  One of the most important provisions in the Constitution of India 
applied by the courts is article 1413 in which principle of equality is 
embodied. It runs: 
“The state shall not deny to any person equality before the 
law or the equal protection of the law within the territory of 
India.” 
The provision shall not deny any person equality before the law 
means that those wrongly confined have been denied the benefit of 
equality before the law because they are confined wrongly without 
reasons or cause, hence defeating the principles of law or the principles of 
natural justice. 
                                                             
12 Arts 4, 5 and 6 of Un Convention on Human Rights.  
13 Art. 14 of The Indian Constitution Act, 1950 
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At the same time article 1914 of the Indian Constitution guarantees 
six freedoms, the most important for the research study being protection 
against custodial atrocities and human rights protection of those in prison 
against wrongful confinement followed by freedom of movement and of 
speech. When one is wrongly confined, he is not going to move, hence 
curtiling his fundamental right of freedom of movement at the same time 
as he is not well represented, there is no chance to be heard or time to 
speak hence his freedom of speech is interfered with and is a clear 
violation of fundamental right of the person and when fundamental rights 
of people in jail are violated, their human rights are also  violated.  
Clause (1) of Art 2015 protects the person from ex-post facto  laws. 
It provides : - “no person shall be convicted of any offence 
except for a violation of a law in force at the time of the 
commission of the act charged as an offence, nor be 
subjected to a penalty greater than that which might have 
been inflicted under the law in force at the time the 
commission of the offence.”  
This clause of Article 20 protects a prisoner from being subjected 
to any punishment including that of imprisonment which were not 
authorized by law at the time when he  committed the alleged act and for 
which he was convicted. If any person falls under these circumstances i.e. 
imprisoned in a manner not authorized by law at the time of committing 
the crime, then it is wrongful confinement. 
Article 20 (2)16 embodies the principles of double jeopardy that is : 
No person shall be prosecuted and punished for some offence more than 
once. This clause states the common law rule “Nemo debot vis vexari” 
                                                             
14 Ibid Article 19.  
15 Ibid Article 20 (1). 
16 Ibid Article 20 (2). 
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that is, no person should be put twice in the peril for same offence. As 
soon as this happens it is wrongful confinement hence ultra virus to the 
law of the land i.e. violation of the fundamental rights of persons, 
violation human rights and ultra virus to CrPC, CPC and jail manuals. 
The simple rule that a person shall not be deprived of his life or 
personal liberty except according to procedure established by law is 
wroded with utmost precision. These provisions have in Prabhakar’s17 
case earlier and Kishore Singh18 recently been used by Supreme Court to 
protect certain important rights of people in custody as there is no formal 
guarantee of the their rights in the constitution. After the Maneka 
Gandhi19 case these provision not only protected the arbitrary actions on 
the part of the executive but also from legislative blows which cannot 
eliminate malice of an unreasonable or unjust law. There must be fair and 
reasonable procedure for deprivation of the life and personal liberty of the 
individual. A fair and reasonable procedure includes right to process of 
law, right to counsel, right to speedy trial, right to religion, right to 
separation of prisoners, good accommodation and finally good diet. 
Without all these the confinement will be wrongful. The basic aim of the 
article 21 is not to impose a limitation on the authority of the legislature 
but just to protect the arbitrary and unreasonable blows on part of the 
executive or legislature.          
Article 22 (4) to (7) provide special safeguards for detenues under 
prevention and detention laws. The article provides maximum time for 
which detenue can be detained before being pro duced before advisory 
board. Within this period, usually (2 month) detention is legal but beyond 
that it is wrongful confinement as some are detained without being told 
                                                             
17 State of Maharashtra V. Prabhakar Panduran AIR 1966 SC  424.  
18 Kishore Singh V. State of Rajasthan AIR 1981 SC 625. 
19 Maneka Gandhi V. Union of India, AIR 1978 SC 597. 
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the grounds of detention and never produced before the magistrate 
meaning thereby that they are not represented by legal practitioner of own 
choice.  Under Clause 5 of Art 22 it is the duty of the detaining authority, 
to furnish the grounds of his detention and particulars required by the 
detenue to prepare his defence. Insufficient facts or particulars and 
ground may render the detention invalid as shown in Ramkrishna’s20 
Case. Insufficient facts or particular is when arrested person is not 
produced before the magistrate within 24 hours of his arrest and this 
includes time for travel from place of arrest to court : the authority 
concerned must furnish information to accused that he needed to be 
represented by legal practitioner of his own choice. 
 
9.1.2.3 Judicial rulings against wrongful confinement  
 Judiciary as past some land mark judgements/ rulings against some 
wrongful confinements  carried out by the state’s machineries and among 
others includes the following.  
An important case in which exemplary punishment was awarded 
by Apex court related to Afzal’s21 case. In this case the first information 
reports (FIRs) had been registered with the government Railway Police, 
Faridabad, against accused Rahim Khan  for offences fraud and forgery of 
railway receipts, cheating and misappropriation. A police team headed by 
inspector Ishq went to arrest Rahim Khan but when they missed him they 
arrested his two minor sons Afzal and Habib. They kept them in wrongful 
confinement at different places. It was held that Superintendent of Police, 
GRP SI and ASI caused the wrongful detention of the two minors and 
denied charges which were later proved. The appex court held them 
                                                             
20  Ram Krishna V. State of Delhi AIR 1953 SC 318, Pushkar Mukherjee V. State of West Bengal 1969 
2 SCR 635. 
21  Afzal and others V.  The State of Haryana 1994 Cr LJ 1240 Inder Singh V. State of Punjab and 
Others 1 1995 CCR, 59 SC. 
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guilty of criminal contempt u/s 193 of Indian Penal Code IPC, 1960. The 
court further held that the SP was unworthy to hold any office of  
responsibility.  
In Joginder Kumar22, another landmark judgement has been passed 
by the Honourable Supreme Court, a young man of 28 years who had 
finished his LL.B. degree and enrolled himself as an advocate was called 
to police station. Petitioner on 7, 1994 at 10.00 appeared in person before 
the senior Superintendent of Police (SSP) with his brothers. He was 
detained and brothers were told that he would be free by evening after 
investigations. Instead five days went and a petition was filed in court for 
his release. Regarding those five day SSP said the petitioner was not 
detained at all. On the contrary the SSP said that the help of the petitioner 
was needed to detect cases of abduction. But the point is if the petitioner 
was not in detention, the apex court could should have been informed of 
the fact and se condly what was the need of five days of detention. Apex 
Court directed the district magistrate, Ghaziabad to make a detailed 
enquiry and submit a report within four weeks. Also it gave the following 
clear guidelines regarding arrest, which were later incorporated as the law 
of the land making a landmark judgement of wrongful confinement.  
1. An arrested person being held in custody is entitled, if 
he so requests to have one friend, relative or anyone 
who is known to him or likely to take an interest in his 
welfare told as far as is practicable that he has been 
arrested and the place of detention. 
2. The police officer shall inform the arrested person when 
he is brought to the police station of this right. 
                                                             
22 Joginder Kumar V.  State of Uttar Pradesh, Vikram V. State FB 1996 Cr LJ 1536, Anoom Kantha V. 
State 1984 1 Crim es 44 (Guj.) Mushtaque Ahmed V. Uttar Pradesh 1984 (1) Crimes 70, Udaybhan 
Shuki V. State of UP (1999) Cr. LJ 274.  
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3. An entry shall be required to be made in the diary as to 
who was informed of the arrest. These productions from 
power must be held to flow from articles 21 and 22 (1) 
and  enforced strictly. 
4. It shall be the duty of the magistrate before whom the 
arrested person is produced to satisfy himself that these 
requirements have been complied with. 
The requirements, court said that shall be in addition to those in 
police manuals regarding rights of arrested persons or persons in 
custody).     
 
9.1.2.4. Provisions in Criminal Procedure Code as against 
wrongful confinement 
 The government of India while protecting human rights violation 
formulated statutes, the first being Constitution of India, which was 
followed by judicial system, various police manuals and Criminal 
Procedure Code, Cr.P.C. 1973 : Which in its protection has given 
guidelines which have later on been used by judiciary in passing 
judgement which have come to be known as landmark judgements. 
However the guidelines are as follows:     
Section 4923 of Criminal Procedure Code Cr.P.C. (1973) has 
established important guidelines in the protection of human rights of 
those in prison (wrongful confinement). It states that the person arrested 
shall not be subjected to more restrain than is necessary. In other words 
there is restraint on the authority with regard to the powers of arrest not to 
detain a person for a single hour more than necessary except upon 
reasonable grounds justified by all circumstances of the case. However if 
                                                             
23 Criminal Procedure Code 1973 Sec 49. 
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they have to detain a person for longer time they must have  the 
permission of magistrate, otherwise detaining will be illegal. 
As soon as a person has been arrested, he is still a person, section 
50 of Criminal Procedure Code 1973 swings into function and provides 
safeguard to the accused that, person arrested has to be informed of 
grounds of arrest and of right to bail. Every person arrested, is the duty by 
law of the authority doing the arresting to inform the accused full 
particular of the offence and grounds of arrest and that the offence is 
bailable or non –bailable. 
Section 54, when a person is arrested and feels that a police 
authority has done any wrong with his body under will request magistrate 
for medical examination and it is his right. The magistrate will direct the 
examination of the body of such person by a registered medical 
practitioner unless the magistrate considers that request made to delay or 
defeat the ends of justice. More often than never arrested persons are not 
aware of this right and on account of their  ignorance they are unable to 
exercise this right, even though they may have been tortured or 
maltreated by the police. It is because of ignorance of victims that 
magistrates should inform the arrested persons of the right of medical 
examination, in case he has any complaint of torture or maltreatment in 
police custody as observed in Sheela Barse’s24 case.           
The Criminal Procedure Code (CrPc) in section 56 provides some 
safeguards to the people in custody so much so that, people doing the 
arrest should  operate within the ambits of law or as per the provisions of 
the statutes.  The court in Gullam Mohammed’s25 case direct that the 
person so arrested who must be produced before the magistrate or officer-
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in-charge of the police station, having the jurisdiction in the case. Here 
there may not be enough time to inflict torture because law swings into 
action to protect the accused against any wrongful confinement. When 
one is produced before the magistrate, that means that, grounds of arrest 
are clear and stated to him / her, name has been entered in police diary, he 
/ she is being produced within the stipulated time, he has not been 
tortured as medical / examination will prove the same and that the 
accused is not being implicated. 
Wrongfully confined people have found provisions in the statutes 
i.e. in section 57 of Cr.P.C. 1973 that persons arrested are not to be 
detained for more than twenty four hours without being brought before 
the magistrate. Court said in Ram Avtar’s26 case that if they are to be 
detained it should be through the special permission of the magistrate. 
This means that arrested people do not experience unnecessary delay in 
police stations which will or may open up the gates for torture 
harassment, rape, assault, teasing cruel or inhuman and degrading 
punishments which may culminate in death. 
 
9.1.3. Role of judiciary against death in custody : 
The role of judiciary in preventing any custodial death is very 
much practical in all the states. The judiciary includes magistrate and 
judges working in courts and the entire administrative set up helping 
them in working out legal procedures i.e. the police, para-military (army, 
air force and navy).  
The apex court which had read all the provisions contained in the 
various statutes made the following order “In about every state there are 
                                                             
26 State V. Ram Avter Chaudry (1955), Cr. LJ 600, Singh V. Manipur Administrations AIR 1964 
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allegations of custodial deaths and this allegations are now increasing in 
frequency, described generally in papers. In case of lock up deaths at 
present there does not seem any machinery to effectively deal with such 
allegations. Since this is an all Indian questions concerning all the state 
government including Gujarat notices were issued to all states 
government plus Law Commission of India with request of suitable 
suggestions to be made on the matter. 
When the State Government and Law Commission studies all the 
statutes i.e. Constitution of India 1950, Criminal Procedure Code Cr.Pc. 
1973, Police Manuals and Prison Acts 1854, 1900 and  they come up with 
the following guidelines to be followed in case of arrest or detention 
which may lead to custodial death. The suggestions were:- 
The police personnel carrying out the arrest and handling the 
interrogation of the arrestee should bear accurate, visible and 
clear identification and name taps with their designations. 
The particular of all such police personnel who handle 
interrogation of the arrestee  must be recorded in a register. 
 
The police officer executing the arrest shall prepare a memo 
at the time of arrest and it shall be attested by at least one 
witness. This may be either a member of the family of the 
arrestee or a responsible person of the locality from where 
the arrest is made. It shall also be countersigned by the 
arrestee and shall contain the time and date of arrest.  
A person who has been arrested and detained and is being 
held in custody in a police or interrogation centre or other 
lock –up shall be entitled to have one friend or relative of 
other person known to him of having interest in his welfare 
being informed as soon as practicable that he has been 
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arrested and is being detained at the particular mentioned 
place, unless the attesting witness of the memo of arrest is 
himself such a friend or a relative of the arrestee. 
The time place of arrest and venue of custody of an arrestee 
must be notified by the police where the friend or relative of 
the arrestee lives outside the district or town through the 
legal aid organization in the district and the police station of 
the area concerned telegraphically within eight to 12 hours 
after the arrest. 
The person arrested must be made aware of this right to have 
someone informed of his arrest or detention as soon as he is 
put under arrest or is detained.  
An entry must be made in the diary at the place of detention 
regarding the arrest of the person which shall also disclose 
the name of the friend of the person who has been informed 
of the arrest and the names and particulars of the police 
officials in whose custody the arrestee is. 
The arrestee should, where he so requested be also examined 
at the time of his arrest and record of major and minor 
injuries, if any present on his body must be recorded at that 
time. “The Inspection Memo” must be signed both by the 
arrestee and the police officer effecting the arrest and a copy 
provided to the arrestee has observed in Sheela Barse’s27 
case by the Honourable Supreme Court. 
The arrestee should be subjected to medical examination 
every 48 hours during this detention in custody by a doctor 
in the panel of approved doctors appointed by the director, 
                                                             
27 Supra No. 24, D.J. Vaghela V. Kantbhai Sethabdai, 1985, Cr.LJ 974.  
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heath service of the state concerned or union territory. He 
should prepare such a penal for all tehsils and district as well 
as directed by the Honourable Court in Dayanaba’s28 Case.  
Copies of all the documents including the memo of arrest 
referred to above should be sent to the magistrate for his 
record. 
The honourable Court said in the Gullam Mohammed’s29 
case that the arrestee may be permitted to meet his lawyer 
during interrogation though the latter may not be present 
throughout the interrogation. 
The honourable Court in Bett’s30 case Directed that a police 
control room should be provided at all district and state head 
quarters where information regarding the arrest and the place 
of custody of the arrestee shall be communicated by the 
officer causing the arrest, within 12 hours of effecting the 
arrest  and  at the police control room, it should e displayed 
on a  conspicuous notice board. 
Before coming up with the above protections as against 
death in custody the various bodies assigned to do the job 
did not finish there they went ahead and gave the following 
rulings :- 
That the above guidelines of safety to the prison apply with equal 
force to government agencies including the Directorate of Revenue 
Intelligence, Directorate of Enforcement, East Guard, Central Reserve 
Police Force (CRPF) Border Security Force (BSF) the Central Industrial 
Security Force (CISF) the State Armed Police, Intelligence agencies, such 
                                                             
28 State of Maharashtra V. Dayanaba Bhikaba Dagade, 1979, Cr. LJ 277 (Bom).  
29 Supra 25. 
30 Betts V. Brady 316 US 465 1947.  
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as the intelligence bureau, Raw, Central Bureau Investigation (CBI), CID, 
Traffic Police governments Mounted Police. 
When the bodies advised various state government that above 
stated government agencies are authorized to follow up the above rulings 
it was in their minds that in any reported case of human rights violation 
i.e. death in custody, the above government agencies are always directly 
involved. So to protect or to prevent custodial death the above 
government agencies must follow the above stated guidelines and the 
courts or judiciary has to ensure that they are following the guidelines. 
From the accused when he is produced before them, that he was not 
tortured, not handcuffed or barfettered, name has been properly entered in 
diary, produced before the magistrate within 24 hours of arrest, medical 
examination has been conducted, friend and relatives have been informed 
accordingly of his arrest and place of arrest, he has been told the grounds 
of arrest, whether the offence is bailable or not, if so the steps being taken 
for his freedom, whether he is allowed to meet his counsel of his own 
choice to represent him, whether the legal aid has been offered by the 
govt. and if is a lady accused whether she was arrested by lady police 
constable, whether she was arrested before sun set and after sun rise, 
whether she was arrested in the present of male member of the family, 
whether the interrogation took place at home as provided in the statutes 
(CrPC 1973) and if in police station why ? were the circumstances 
compelling so to do, if there was a search to the lady accused whether it 
was conducted by lady police constable, in police station whether she is 
under the security & protection of lady police constable. 
 
9.1.4. Conclusion 
Handcuffing discussed in point (A) above, wrongful confinement 
discussed in point (B) and death in custody discussed in (C) and proved 
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that they exist and are inflicted on prisoners, summed up makes a 
custodial torture assault tease, harass, ra pe, cruel & inhuman or degrading 
or punishment which today is wide spreads. This is a naked violation of 
human dignity which destroys to a very large extent, the individuals 
personality. “Torture rains the victim physically as well as mentally. They 
remain in a state of perpetual fear and horror as moments of their torture 
flash in their minds. For the rest of his/her life he/she feels haunted by the 
recurrence of such moments which do not enable him/her to lead a 
normal life. 
The above said being the worst crimes in a civilized society and a 
matter of concern for many reasons. It has made the researcher to study 
and to think seriously on how judiciary may get involved the protection 
and safety against the above stated erroneous or deathly practices against 
people in custody.  
 
9.2 Role of National Human Rights Commission in protecting Women in 
Custody 
Human rights in theoretical perspective which includes 
introduction, historical development, meaning and definitions, theories, 
classification, establishment, structure and status of the national human 
rights have already been discussed in the earlier chapters. 
The effectiveness of the commission depends upon the range of 
functions it performs, the powers, conferred upon it to accomplish them 
and ultimately the fate of its recommendations. This effectiveness in turn, 
will provide for the future growth and survival of the commission. 
Besides its objectivity will make it more accountable and accessible to 
the public.  
Objectivity being the basis of the commission, any deviance could 
be a major shortcoming in it. On the other hand, the complex process of 
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achieving its objectives depends upon its effect on the public through 
various other institutions. This will provide to the acceptance and 
credibility to the commission.  
The National Human Rights Commission came into existence with 
certain well-identified objectives. The primary and essential objective of 
the commission is to create a culture of human rights throughout Gujarat 
and amongst Gujarati people. Being an investigatory and 
recommendatory body with specific statutory powers, it acts as an adviser 
to the Government and submits its reports/recommendations for the 
future based on the material available, and is not subject to indict or 
charge any person or group in the society. Hence its procedure is 
basically investigatory and recommendatory rather than on accusatory or 
a judicial/one. 
In order to analyse and assess the role of the NHRC in the 
protection of Human Rights in custody, the research study has come up 
with the following information : 
 
9.2.1 Role of (NHRC) regarding inquiry into complaints : 
Immediately after the commission was set up, it issued directives to 
all the state governments to ensure that incidents of custodial deaths, 
rape, cruel inhuman degrading punishment by police judicial or any other 
detaining authorities authorized to arrest and interrogate must be reported 
to the commission within 24 hours by the district magistrate / 
superintendent of police, failing which the commission will presume that 
there was an attempt to suppress the incidents. Following these 
instructions number of reports have been received from different states in 
respect of deaths which have occurred in police or judicial custody. These 
reports were studied by the commission and accordingly action was 
recommended against officers found prima facie guilty. One very 
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significance development in this connection has been a higher level of 
awareness among authorities in the government to initiate action against 
officials alongwith reports to the commission on incidents of custodial 
deaths. 
Over the pass few years of its existence the NHRC has received 
many complaints and in most of them action had already been taken or 
initiated. these complaints covered almost all the aspects of violations of 
human rights including custodial deaths, rape, torture, child labour and 
bonded labour, disappearance, dowry deaths, indignity to women, the 
rights of the disadvantaged sections of society especially of scheduled 
castes and scheduled tribes, special problems of minority communities.  
However, in the following cases is a clear example where the 
police. judiciary, or other detaining authorities have committed atrocities 
and observations recommendations were communicated to the 
government and the government has acted as per the order of the 
commission.  
Commending on Amnesty International’s concern that the criminal 
justice system in Gujarat failed many victims, the Central government 
stated that “there exists a sound constitutional and independent and 
effective judicial system to safeguard the rights of people in the country. 
The impartially and effectiveness of the Indian judiciary is well-known 
and has been appreciated the world over. The judiciary does not function 
in a vacuum but acts on the basis of evidence and facts before it. Thefore 
the comments on the judicary are uncalled for”. Amnestly International 
has throughout its report appreciated the active and valuable role of the 
Supreme Court and statutory bodies like the NHRC in safeguarding 
human rights in India. Observation about failings of the judiciary in 
Gujarat cited in the report have been almost exclusively those made by 
the Supreme Court of India. 
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The Supreme Court in August 2004 also directed that over 2,000 
complaints closed by police- as in Bilqis Yakoob Rasool’s case- and 
some 200 cases which ended in the acquittal of the accused in the trial 
courts – as in Zahira Sheikh’s case – be reviewed with a view to possible 
remedial action. This may open the door to further investigation of cases 
where police claimed they could not establish who the perpetrators were. 
In those cases ending in acquittal the Supreme Court directed that the 
state Advocate General scrutinize these cases and recommend whether 
the state should file appeals against the acquittals.  This was with the help 
of unsatisfaction from NHRC through which the following redressals 
have been reached.  
(1). On areas of state failings the Supreme Court 
overturned the High Court acquittal in the Best Bakery 
case on 12th April 2001. 
(2). On areas of police failings the Supreme Court ordered 
the retrial of Bilqis Yakoob Rasool and Zahira 
Sheikh’s cases. 
(3). On areas of failure to register complaints the Supreme 
Court ordered the review of the 2000 cases in Gujarat. 
(4). On failings of the state judiciary the Supreme Court 
ordered the transfer of  Bilquis  Yakoob Rasool and 
Zahira Sheikh cases to the State of Maharashtra 
(Mumbai).  
(5). On the principles of justice the Supreme Court ordered 
the state government to give security to the victims 
whose life is endangered.        
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The commission acted on these and many more will follow up and 
the authority responsible will take up the accountability and finally the 
next of kin of the victims will get compensated.31 
 
9.2.2.  Role of NHRC regarding improving custodial conditions : 
Having seen clearly from the previous chapters of the thesis what 
can be term as darkness at noon offers an overview of Indian jails:  
“ . . . . . . . Overcrowding i.e. insufficient accommodation, 
indiscriminate haddling of offenders unhygienic conditions, sub-standard 
food, unsufficient water supply, use of drugs and arcotic, atrocities on 
children and women, maltreatment of prisoners and corruption also the 
detenues are living a life of torture, rape, assault, teasing, harassment, 
cruel or inhuman degrading or punishment in custody.  
Given the conditions of women jails particularly in Gujarat state, 
prompted Sec.12 (e) of the Protection of Human Rights Act 1993 to 
empower the commission to visit under intimation to the state 
government where persons are detained hence role of National 
Commission for protection of Human Rights of people in jails.32  
Being thus empowered action of NHRC is two fold, i.e. first to 
study the factors responsible for over-crowding and other worsening jail 
conditions and steps needed to reduce the atrocities and secondly to 
encourage such measures as may be necessary to develop or improve the 
skills of inmates with a view to enabling their re-orientation and to 
facilitate their reintegration into society upon release from jail.  
The members of the commission visited jails and studied 
conditions in them and the jail manuals and discuss them with officials 
                                                             
31 India justice, the victim – Gujarat state fails to protect women from violence (summary Report). html   
32 Chadha Kumukum, The India Indian Jail, A contemporary document 1983, Vikas Publishing House 
Pvt. Ltd. 5 Ansari Road New Delhi 110001. p.50. 
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like Inspector General of Prisons and they noted the number of prisoners, 
the capacity required and capacity the concerned jails had and noted 
down. Their details accordingly they gave suggestions.  
They have recommended vocational training schools. One such 
school has been started in Sabarmati Jail of tailoring, carpentry, book-
binding. Commission has recommended increase of wages and those 
working in crafts such as manufacturing of books treated or skilled labour 
and remunerated accordingly. The commission also recommends for 
increase of medical care of inmates.33  
 
9.2.3. Role regarding Review of existing laws, implementation of treaties, 
and other international instruments on Human Rights Protection of 
people in custody.  
There has been growing concern in the country about issues 
pertaining to human right violations. Having referred to this and to 
changing social realities and emerging trends in the nature of crime and 
violence it has been considered one of the vital purpose of the protection 
of Human Rights Act, 1993 to review the existing laws and proceedings 
and the system of administration with a view to bringing about great 
efficiency and  transparency.  
Sub-section (d) of Section 12 has empowered the Commission to 
act in implementation of safeguards provided by or under the Constitution 
of India 1950, Cr.P.C. 1973, IPC (1860) and other social statutes for the 
time being in force for the protection of human rights of people (women) 
in custody of police, judiciary or any other detaining authority against 
torture, rape, death, cruel, inhuman or degrading punishment inflicted on 
                                                             
33 Ibid. 
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them, and recommend measures for remedial action whenever felt to be 
necessary.  
Another area of study by the commission is a legislation affecting 
the rights of women. Thus the National Commission for women which 
represents NHRC (1948) has done tremendous job for them. The NHRC 
remains close with its sister commission on this matter with a view to 
examining the issues on which it can led best of support and 
encouragement. India submits periodic reports on implementation of the 
provisions of the Convention on Elimination of All Forms of 
Discrimination Against Women (CEDAW).  
 
9.2.4 Role regarding promotion of Human Rights Literacy and awareness 
among various sections of the society.  
Sub-section of Section 12 of the Protection of Human Rights Act 
1993 sets before the Commission the responsibility to “Spread human 
rights literacy among various sections of the society and promote 
awareness of the safeguards available for the protection of these rights 
through publications, the media, seminars and other available means and 
to create culture of human rights across the entire country and amongst all 
its people.  
Human rights education plays a very important part as reasonable 
percentage of the population is illiterate and where the concept of human 
rights is to be understood. Human Rights Commission has set as its goal 
dissemination of   knowledge concerning the rights embodied in the 
constitution, in international covenants of 1966, i.e. covenant on civil and 
political rights (ICCPR) as well as other human rights instruments 
adopted under the United Nations. 
For awareness creation and literacy the commission, meets and  
solicits support of all political parties both national and regional. Then 
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they hold meetings with chief ministers of various states. To sensitize 
their civil servants, they hold dialogues with the Human Resource 
Development Ministry (NCERT) and  competent educational authorities 
at the state level. They discussed with the Vice Chancellors as well as 
Deans of Law Faculty of various universities to examine the subject of 
human rights. 
The commission’s role is to intensify its efforts in a variety of 
ways, the details of which are a series of meetings with the department of 
education in the ministry of human resource development and with the 
national council for education research & training to review the textbooks 
to delete the portions prejudicial to human rights and includes those that 
show genuine sensitivity towards such rights.  Besides, sources books 
have been designed to guide teachers and provide modules to training 
teachers. This is fully supported by the state council of educational 
research training. 
Learning to respect human rights is very important for police, 
military and para - military forces despite the fact that they face 
provocative circumstances. In this regard the commission calls the 
Director Generals of Police of various districts to prepare model training 
syllabi for all levels of police force. The members of the commission visit 
all police training institutes in various districts  as well as the police 
academy to see the type of training being imparted. 
The commission holds discussions with the high authorities of para 
– military  and military forces. The commission, recommends the training 
of both officers and means to sustain it at a high level so that errors in 
conduct are avoided to the maximum possible extent.  The commission 
also recommends for the prosecution of personnel if found guilty of 
violating human rights. In this regard the Army and BSF have made 
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available to the commission the data relevant to the prosecution of the 
accused of violating human rights. 
The chairperson of the commission and its members always 
participate in discussions on human rights at the national police academy, 
and BSF centre at the internal security academy of the (CRPF). They visit 
National Institute of criminology and the Institute of Public 
Administration to participate in workshops related to the training of 
police and (CRPF) personnel. Similarly the international committee of 
red cross (ICRC) addresses  the BSF trainees at BSF centres. 
The accountability of the authorities for their action will help in the 
flourishing of human rights in an open society, hence the role of the 
media is of considerable importance. The commission has sought to meet 
regularly, with the representatives of the media, including editors, 
correspondents and other personalities. The commission has greatly 
associated with coverage of issues pertaining to human rights violation by 
bodies like TADA. The commission has sharpened to propagate its 
massage through the media and one such type is TV advertisement taking 
up causes of human rights. 
Finally, the commission has efforts to increase public involvement 
to celebrate the human rights day on the 10th of December of very year. 
This day is to be observed in all the colleges, schools and other social 
organization i.e. NGO’s involved in human rights protections. The 
commission is publishing a monthly  newsletter since October, 1994 to 
inform the public about its activities. In 1994 it was published only in 
English and since 1995 it is being published in Hindi and Gujarati also.34  
                                                             
34 Ibid 
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9.2.5. Role regarding undertaking promoting research on human rights in 
custody: 
Commission is interested, among other things with the statutory 
responsibilities to undertake and promote research in the field of human 
rights violation of people in custody. As research is one of the most 
important functions of the NHRC its chairperson desires to allot budget 
and specific amount from the ministry of home affairs and ministry of 
finance to organize research on and socio – legal aspects concerning 
women’s rights. Accordingly, the commission is undertaking research 
studies in the following areas :  
(a) Research on elimination of all forms of discrimination 
against women. 
(b) Improving jail conditions and rehabilitation of women 
after the sentence. 
(c) Research on elimination of all types of cruelty, (Rape, 
torture, teasing, harassment) inhuman degrading / 
punishment directed to women prisoners. 
(d) Abolition of women trafficking for prostitution 
(e) Prevention of female infanticides and foeticide. 
(f) Terrorism and violation of human rights of women in 
Jammu. 
(g) The problem of the aged women. 
The aforesaid role of the NHRC on the normative plane cannot 
adequately express the overall assessment of the commission. Hence it is 
imperative here to analyse the efficiency/effectiveness of the commission 
towards achieving its goal side by side to make it to be more independent, 
accessible and accountable to the public. 
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9.3 After care & rehabilitation on women after sentence :  
After the sentence a women is released from the jail. The problems 
like discrimination are awaiting for her, so much so that a free victim 
starts thinking that in jail life was good. Some of the problems which 
normally are faced, are social cultural problems, like not being accepted 
back in the society as a part of it and  if again not accepted by parents 
automatically, a women becomes street prostitute. 
So before a female is released her relatives should be informed and 
where no relative exist or show up the released prisoner should be sent to 
her destination with a female escort. 
An appropriate assistance should be rendered to every female 
prisoner on release whether during or after completion of sentence. For 
the purpose a centre for assisting released prisoners should be set up to 
service a cluster of prisoners and custodial institutions on an areawise 
basis. Even without the centre the prison authorities should take 
necessary steps to arrange the rehabilitation of the released prisoners 
either through the family relief or voluntary organizations. 
Released prisoners aid societies should operate in every district to 
provide a single – window assistance towards rehabilitation and 
mainstreaming of the released women prisoners. Aftercare and short – 
stay homes for women prisoners neglected by the husbands, family 
members and society should be established in every state to serve those 
prisoners who are homeless or rejected by their families. 
Women released from jail may be rejected because of many 
reasons, following the traditional belief in the society that will never deter 
the government  judiciary, care homes, committee for jails reforms, 
NGO’s, social organizations and even international bodies to reject, 
ignore or neglect and abandon an already reformed clean citizen of the 
land. She too is a human being whether she committed murder or 
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otherwise. If all these bodies do not fail then human rights bodies may not 
fail, all you need to do is to rehabilitate that lady if she had some 
vocational training from the jail. It is certain that she will be able to 
survive on the expertise she has. 
The preamble to the constitution of India promises “to secure to all 
its citizens justice – social, economic and political liberty – of thought, 
expression belief, faith and worship equality of status and of opportunity, 
and promote among them all, fraternity assuring the dignity of the 
individual and the unity of the state upto here positive right are 
guaranteed in the statutes in the form of the constitution. In my opinion 
now work has been made easier for the judicial system for released 
women’s rehabilitation as its work is only to interpret the statutes and 
define this verses to the government and tell the government that it is 
duty bound by the constitution to rehabilitate  the released  women.35 
Family members or relatives are also duty bound to show up to 
receive their newly released  relative from jail and observe the same 
person as a part and a of very important member in the family. Being in 
custody or in jail does not detach the person from the family. She is still a 
human being and has been reformed to be observed by the parents, 
husband if married, children and finally society. 
If she is not so observed as the case  may be then the NGOs have a 
very big role to play. It is their duty to try and convince the family 
members by any language and any means to welcome the released 
person. Still if is not possible they will try to rehabilitated  her socially 
and economically by taking her into any care homes till the society 
changes its minds to take her back.        
 
                                                             
35 Pachavri S.K. Women & Human Rights 1999, S.B. Nangia A.P., Publishing Corporation, 5, Ansari 
Road, Darya Ganj, New Delhi 110007, p.70 
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9.4 Need for open air prisons for women 
Since the crime is a state of mind i.e. “mens ria”, the attempt is to 
cure the evil mind. 
There is a procedure established by law on how to go about by 
curing the mind set. The procedure of depriving one’s life and personal 
liberty acceptable by law is the same procedure in Gujarat Jail manuals 
that has been established by law to gain his / her life and personal liberty 
from the authority concerned i.e. prison authorities. 
By law (Gujarat Jail manual) if one has served his / her maximum 
term in prison and the record in the jail indicates that he / she is showing 
very good positive signs of reforming it is the duty of the authority to do 
as directed by law in their jail manuals and extend their human right to 
the prisoners by transforming her imprisonment into an open air 
prisonment. It is not that all prisoners can  be released or the term can be 
changed to open air prisons but those who have served maximum time of 
their jail term and their behaviour or actions during period of custody 
showing some positive reformation can be given a change. As a jail is 
treated as a place to remove criminality but not a criminal and train one 
into becoming a good citizen the authority concerned with jails should 
also combine efforts of removing the criminality, by converting his/her 
conviction into open air conviction without which it is going ultra virus 
to the principles of natural justice. It violates human rights of prisoners 
and finally it w ill be pressumed that the authority themselves supposed to 
transform duty of removing criminality and  literate the criminal, are 
instead removing the criminal. 
Though the constitution of India does not give direct provision for 
the protection of prisoners in terms of open air prisons, art 20 (I) is a 
protection against conviction on hanced punishment as indicated in the 
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jail manuals, Art 2236 of the constitutions protection against arbitrary of 
illegal detention in custody, and section 4937 of Criminal Procedure Code 
(Cr.P.C.) (1973) is right of the arrested person not to be subjected to 
unnecessary restrain when interpreted properly we will find that, when 
Gujarat Jail manual gave that provision of open air prisons they must 
have consulted the constitution CrPc which indirectly gave this provision. 
It is a clear example of the protection of human rights of prisoners by the 
statutes of law. 
Open air prisons are preferred because they will solve so many 
problems as it will help reduce over crowding in jails, reduce heavy load 
on the management and administration, create room for new inmates, 
prepare one to be able to be accepted in the society, and above all test his 
/ her character after training and reformatory tips from the jailers to see 
whether the criminality has been removed. It is important because it plays 
a role of examination to the prisoner to prove that jails are not jails any 
more as is in the hearts of people but a reformation home or an hospital 
which treats and removes criminality from the minds of criminals. As 
doctors and hospitals are there to save life of patients, jails and jailers are 
their to remove criminality and make criminals safe. 
                                                             
36 Ibid Art 22 read with Sections 56, 57 & 76 of Criminal Procedure Code 1973. 
37 Section 49 of Criminal Procedure Code 1973. 
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CHAPTER–10 
FINDINGS AND SUGGESTIONS  
 
 Introduction.  
We have come to the end of this study and all through right from 
chapter one problems have been highlighted which women face when in 
the custody of police, judiciary, jail officers, care homes and under any 
detaining authorities authorized to arrest detain and interrogate, though 
provisions contained in the statutes for safety security and protection of 
human rights of people.  
 Due to statutes, social organizations and some other documents, 
local, national and international, improvements in the last two decades 
has been witnessed, but there has been as the researcher found no attempt 
at systematic reforms. The volumes and volumes of reports of the 
National Police Commission have been ignored. Worthwhile efforts at 
prison reforms by various committees and reforms in the police services 
brought changes but they were short lived. This chapter is meant to bring 
out the findings of the study research study and suggestions thereto:  
 
10.1 Major findings of the study. 
“The study of custodial atrocities and the status of human rights: 
an analytical study with reference to women in the state of Gujarat,” 
which is coming into its finding’s stage took the research or through 
sensitive areas like problems women face when in the custody of police, 
judiciary (problems before conviction) and when under custody 
(problems after conviction) and finally after the completion of sentence. 
This and many more have prompted the major findings of the research to 
be divided into the following sub-divisions. 
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10.2  Problems before conviction (under the police custody): 
“Liberty and freedom is the most cherished possession of man”   
 Protection of life and liberty of a citizen includes safety of the 
person he/she arrested as they are also a citizen. They are also protected 
by Article 21 of the constitution which says that no person shall be 
deprived of his life or personal liberty except according to the procedure 
established by law as directed in Karak Singh’s1 case. 
 Under our legal system police being state’s law enforcing agency 
have undoubtedly under legal duty to bring offenders to book and for 
achieving, welfare of a state the law can curtail the rights of a citizen, if 
situations arises say like indicated in provisions of Article 356. At the 
same time constitution has the safeguards against the abuses of such 
arrest by executives, the protections being offence in Articles 32 and 226 
of the Indian Constitution. 
 The arrest by the police and protection of a person from an 
unauthorized arrests even on a baseless suspicion, oppression and  abuse 
by police, effective enforcement of rights to life and  liberty and  
procedure to be followed while arresting a person are found under the 
articles above. These are inherent in the concerned articles of the 
constitution and recognized and protected scrupulously. In view of 
section 49 of the Criminal Procedure Code (1973), the person arrested 
shall not be subjected to so much restrain than is necessary at the same 
time of arrest Article 22 of the Indian Constitution, read with Section 50, 
54, 56, 57 and 66 of Cr.P.C. 1973 provides that, wherever a person is 
arrested he shall be informed of the ground of arrest, and shall be 
produced before a magistrate within 24 hours of arrest, he shall not be 
                                                             
1 Karak Singh V. State of Uttar Pradesh AIR 1963 SC 1295 : 1963 2 Cr. LJ 329. 
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denied to consult a legal practitioner of his/her own  choice at the same 
time arresting officer shall make an entry in the diary which includes time 
of arrest, police constable who did the arrest and before the presence of 
inspector. According to B.K. Subbarao’s2 case the police officer can 
arrest without a warrant of arrest if an offence is cognizable, if reasonable 
information is contained or if reasonable suspicion exist. As soon as a 
person is arrested operation of Article 22 of the constitution comes into 
picture and it is his/her fundamental right to take immediate steps to 
regain his/her freedom as held in Maheshwar’s3 case. 
 Inspite of such safeguards from the statutes i.e. Constitution of 
India being supreme law of the land and Criminal Procedure Code 1973, 
state agencies like police force, directorate of revenue intelligence, 
intelligence Bureau, R.A.W., CBI, CID which have power to arrest and 
detain in connection with the investigation of a related offence sometime 
forget to make necessary entries in  their records. The police decide to 
produce the accused before a magistrate and enter the name of the 
accused in the diary, to show that they have complied with 24 hours 
provision in sec. 57 of Cr.P.C. read with Article 22 of the Constitution. 
They arrest without informing an accused of the grounds of arrest, they 
deny an accused chance of meeting family members, relatives and 
counsel of own choice, Sometimes by use of third degree methods during 
investigation the person dies. They dispose of the body to cover their 
crimes, when police have an intention of torturing a persons. The police 
are do not inform, superior officer or magistrate, they arrest innocent 
person. Police is not doubt under a legal duty to arrest a criminal but by 
law they are not allowed to apply third degree methods or torture an 
                                                             
2 State of Maharashtra V. Dr. B.K. subbarao and another 1993 Cr LJ 2984, Abdul Azees V. State of 
Mysore 1975 Cr. LJ. 335, Shivappa V. State of Karnataka 1995 (I) Cr. 138.  
3 State V. Maheshwar : 1946 47 Cr LJ 831 AIR 1946 PC 123. 
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accused in custody during investigation with a view to solve the problem. 
“Police believe more on fists than wits or torture more than culture.” 
There is nothing more cowardly and  unconscionable than a person in 
police custody being beaten up and  there is nothing which inflicts a 
deeper wound on our constitutional culture than a state official running 
berserk regardless of human rights. So also there is no provision in the 
statutes i.e. Constitution (1950), Criminal Procedure Code (1973) or the 
Penal Code of India (1860) that can prevent the police torture during the 
investigation, but in Cr.P.C. there is provision  for police to conduct 
investigation of crimes. 
 Women are arrested after sunset and before sunrise  and in the 
absence of a woman police constable not even before a male family 
member present and taken to police station at night and in the process all 
atrocities like rape are eminent, they are not reported fully because of 
dignity of the family and  intention of maintaining family status and 
respect in the society. 
 Since innocent people are arrested it is not possible for them to be 
charged sheeted meaning thereby that the accused will remain in police 
custody or judicial custody for years which means that the process of law 
will remain dormant as the accused will not be represented by a counsel 
in the court of law. The research study conducted found that there is no 
speedy trial of cases, there is no fair trial, as in cases where an accused 
has a right for bail he / she is refused or not granted bail, undertrials are 
mixed with detenues and due to lack of due process of law accused’s  
rights are violated, the accused women, men, children are not segregated 
hence the principle of natural justice is defeated. 
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10.2.1 Suggestions to the problem Before conviction (under the police 
custody):   
  The Constitution of India embodies certain human values, 
cherished principles and spiritual norms and recognizes and upholds the 
dignity of men/women, regards his/her material, moral and spiritual 
development as the chief concern of its various provisions. 
 The fundamental rights inherent in Articles 21 and 22 (1) of the 
constitution grant right to life and personal liberty. The expressions life or 
personal liberty include the right to live with human dignity and this 
includes a guarantee against torture, assault, rape, tease, harassment, cruel 
and inhuman degrading punishment by the state or its functionaries/ 
machinaries working on their behalf. 
 The courts are guardians of human rights. So legal assistance 
during proceedings to poor illiterate and having no capability to depend 
on themselves are nevertheless an obligation of the state. When the 
accused is in custody he does not become a non-person. Some 
observations were made in Gopalnachari4 on this issue. The apex court 
also laid down in Haskot’s5 case that a person in prison shall be given a 
legal aid at the expense of the state by the court. Sec 22 of Indian 
constitution provides for preventive / punitive detention and person 
whether in police custody or judicial custody cannot be said to be 
immune from applicability of Art 21-22 too.      
 Article 22 of the constitution mandates that a person arrested and  
detained in custody shall be produced before the nearest magistrate within 
24 hours. It also includes the possible time of travelling from the place of 
arrest to the magistrate court. At the same time Article 20 (3) state that a 
person accused of an offence shall not be compelled to be a witness 
                                                             
4 Gopalnachari V. The State of Kerala AIR  1981 SC  674. 
5 M.H. Hoskot V. State of Maharashtra AIR 1978 SC 1548.   
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against himself/herself. Article 10(1) of the International Covenant on 
civil and political rights 1966 declarers that all persons deprived of their 
liberty shall be treated with humanity and with respect for inherent 
dignity of the human person. Article 9(1) confirms with Article 21 of the 
Indian Constitution that everyone has the right to liberty and  security and  
that no one shall be subjected to arbitrary arrest or detention. Clause 3 of 
article 9 declares further that “anyone arrested or detained on criminal 
charge shall be brought promptly before a judge or other officer 
authorized by law to exercise judicial power and shall be entitled to fair 
and  speedy trial with in a reasonable time and  be released and the above 
is proved in following cases, where the Supreme Court has given strong 
protection of human rights of people in custody and the authority should 
take and pratice it as an example. 
 In Mr. Kabic Dariusex6 it was held that the representation of 
detenue must be considered by the appropriate government expeditiously. 
It has also held that unexplained delay in disposing of the representation 
would amount to violation of Article 20(5) of the Constitution of India 
and the detenue has to be ordered to be released forthwith. 
     In 1992 Supreme Court in A.R. Antuley7 laid down the guidelines 
for speedy trial that, the period of remand and pre-conviction detention 
should be as short as possible and that undue delay may well result in 
impairment of the accused to defined himself whether on account of 
death or disappearance or non-availability of witness or otherwise. 
 Further in another recent judgement by the Supreme Court the 
security of detenues is cared for as in Mahesh Kumar Chauhan’s8 case 
Supreme Court held that :  
                                                             
6 Mr. Kubic Dariuse V. Union of India 1990 SC. 38 Article 22 (5) of the constitution of India 
7 A.R. Antuley V. R.S. Nayak 1992 (1) SC 225  
8 Mahesh Kumar Chauhan V. Union of India 1990 SCC. Cr 434 Article 22 (5) of the constitution of 
India. 
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“A representation of the detenu whose liberty is in peril 
should be considered and desposed of as expeditisouly as 
possible, otherwise, the continued detention will render itself 
impermissible and invalid as being violative of Article 22(5). 
 Article 22(5) of the constitution the Supreme Court gave the 
following observation on custodial atrocities impounding women:  
“The detenue has an independent constitutional right to 
make his representation under Article 22(5) of the 
constitution, correspondingly there is a constitutional 
mandate commanding the concerned authority to when the 
detenue forwards his representation questioning the 
correctness of the detention order clamped upon him and of 
requesting for his / her release, to consider the said 
representation within reasonable dispatch and to dispose the 
same as expeditiously as possible. These constitutional 
requirements must be satisfied with respect but if this 
constitutional requirement must be satisfied with respect but 
if this constitutional imperative is observed in breach it 
would amount to negation of the constitutionary detention 
impermissible and illegal. Since such a breach would defeat 
the very concept of liberty. The use of the word. “as soon as 
may be9 occuring in Article 22 (5) of the constitution reflects 
that the representation should be expeditiously considered 
and disposed with due promptitude and deligence and with a 
sense of urgence and without avoidable delay. What is 
reasonable dispatch depends on the facts and circumstances 
                                                             
9 Term “as soon as may be” means that this expression is expeditiously considered and  exposed with 
promptitude and  diligence and with a sence of urgence. 
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of each case and no hard and first rule can be laid down in 
that regard.    
 However, inspite of the constitutional and other statutory 
provisions contained in the Criminal Procedure Code 1973 and the Indian 
Penal Code 1860 aimed at safeguarding personal liberty and life of a 
citizen the growing incidents of torture, rape, abuse, cruelty and inhuman 
degrading punishment i.e. death in police custody as have been in the 
findings of the research study have been disturbing. As we saw in the 
findings also experience shows that the worst violation of human rights 
takes place during the course of investigation, when the police with a 
view to secure evidence or confessions often resort to third–degree 
methods including torture and  screening arrest by either not recording 
the arrest or describing the deprivation of liberty merely as prolonged 
interrogation.  
 In Inder Singh10 it is the primary duty of those men and women in 
uniform to uphold law and order and protect the citizen. If members of a 
police force resort to dehumanizing, torture, assault, rape, killings, 
abduction and assassination, while other members of the same police 
force do not record and  investigate complains for a long period of time, 
if those who have been abducted are unlawfully detained in police 
stations, it betrays scant respect for life and  liberty of innocent citizens 
and  the situation becomes a matter of grave concern. 
 Custodial torture, assault, rape and death in police custody are very 
wide spread as indicated in the research findings and it amounts to a 
naked violation of human dignity and  destroys individual’s personality. 
Being perhaps one of the worst crimes in a civilized society and in itself 
is a matter of concerned the previous findings has indicated that the 
                                                             
10 Inder Singh V. State of Punjab 1995 3 SCC 707. 
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authority concern (the police) have been accused of exerting excess 
power and other governmental agencies having power to detain a person 
for interrogation in connection with investigation of an offence. Of late 
such complaints have assumed wide dimensions as incidents of torture, 
assault, injury, rape and  death in police custody have increased to 
alarming proportions as was shown in the findings. They have forced the 
research conducted to come up with the following suggestions which will 
may not take women in the custody of police to heaven but protect them 
to a small extent if the same are implemented by the authority concerned. 
Changes will be seen a general human rights sensitization of police, 
military and para-  military officials and  other government agencies will 
becomes possible. Though statutes do exist, atrocities are on the rise so 
much so that the same statutes should be amended to include to following 
suggestions to put pressure on the authorities to be positive in matters of 
human rights protection of people in custody.   
 
10.2.1.1 Suggestive Measure for Preventive 
Since the research study is of the special reference to women, the 
researcher has suggested that the governments (both central and state) 
must recruit and train more policewomen to assist in times of arrest, 
search, seizure and  interrogate their women counterparts (accused). It is 
also suggested that there should be atleast some women police stations 
dealing with cases relating to women criminals under women police 
inspector so that women are arrested by women police constables, 
arrested before sunset after sunrise and never exposed to rape or sexual 
harassment, teasing , cruel, inhuman degrading punishment and death in 
custody.  
Suggestions are made that at least in urban and semi urban areas, 
the administrations can establish “Arrest centres” which should have 
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hygienic and scientifically updated facilities to further police inquiries 
and also have the benefit of a medical officer and a magistrate. Such an 
arrangement can on the one hand ensure lawful, human and  justified 
penal procedural actions like arrest, sizure and interrogation of the 
accused/suspect and  at the same time guarantee all legally provided 
rights like bail, release and  so on. Further, it can enable the police to 
keep in mind the essential fact that the public interest in bringing the 
offenders to book is fully ensured, within the bounds of law. In the light 
of the facts that majority of arrests are made in urban or semi urban areas, 
the proposal to establish such centres merits a close consideration. 
Police interrogation is a professional need and it has to be done by 
skilled and competent personnel with new modern scientific methods 
applied. With the scientific styles it is easy to elicit information from an 
accused or suspect within the prescribed limits of law and police ethics, 
and nowhere third degree methods can be applied by police which affects 
accused both physically and mentally. This clearly focuses the need for 
higher training in the art of interrogation and the need to restrict the 
powers of the well trained as well as capable amongst the staff. Further, 
all such professional activities must be closely monitored. 
A handbook of police code of conduct, with particular emphasis on 
the imperatives of custodial abuse merits to be made available to every 
policemen irrespective of rank or position. 
Greater and closer supervision of all the works that go on in the 
police stations must be ensured. Systematic and effective inspections and  
other forms of periodical visits must be backed up by a substantial 
number of visits. 
As part of improved police community understanding, it would be 
worthwhile for the police leaders to venture in enabling periodical  
surprise visits to police lock – ups by political citizen’s committee in at 
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least all the urban and  semi – urban areas where such a scheme can be 
made workable.  
There is need to change the law of evidence as recommended by 
the law commission . In the case of custodial torture or death, the burden 
of providing the evidence and witness falls on the shoulders of the 
plaintiff. The eye witness to the torture or deaths in lock-up of jails are 
generally co-prisoners who remain tight-lipped and do not speak against 
the custodial authorities for the fear of reprisals. The other witnesses are 
policemen who generally do not co-operate in such cases as they develop 
a sense of brotherhood and would not like to implicate their fellow 
policemen. They would distort the truth. Thus the Law Commission 
rightly proposed that the Evidence Act should be amended by creating a 
new section 114 (B) to provide are buttable presumption that the injuries 
sustained by a person in police custody have been caused by the police 
officer-in-charge. The burden of proving his innocence will be on his 
shoulders. Once implemented it will prompt the police to treat the 
suspects / accused persons in their custody more humanely and more in 
accordance with the law.  
Nevertheless the establishment of NHRC, whether inspired by a 
genuine desire to provide better protection of human rights, or just to 
meet the growing international criticism and satisfy the donor countries of 
late the concept (of human rights has become a global phenomena and 
unsatisfactory performance on human rights is held against the 
developing countries by the developed countries as a ground for refusing 
aid) is a welcome step. The NHRC can be more effective and meaningful 
if it is independent from the government and has its own independent 
investigating machinery with punitive powers. Otherwise it would  also 
be a futile exercise like setting up many other commissions earlier whose 
reports simply gather dust in the offices and libraries.  
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 In conclusion the researcher is of the opinion that  the 
implementation of the above will be possible only if India’s human rights 
record is improved. The Constitution of India carries an impressive list of 
fundamental rights. It includes most of the  provisions of the Universal 
Declaration of the Human Rights, International Covenant on Civil and 
Political Rights and various other international instruments. India has 
ratified as many as thirteen international instruments. Optional protocol to 
the international covenant on civil and political rights: second  optional 
protocol to the international covenant on civil and political rights : aiming 
at the abolition of death sentence (penalty) : Convention on the rights of 
the child, convention against torture, convention on marriage, convention 
on the reduction on statelessness and convention on protocol relating to 
the status of refugees, India can further the cause of human rights and 
improve its image a broad by not merely setting up a lame-dock NHRC 
but by ratifying those human rights instruments. 
 India is a party to the International Covenant on Civil and Political 
Rights, Gujarat being a state and part of the United India automatically 
qualifies to be a party of the same. But while the covenant makes as many 
as seven fundamental rights as not derogable even during the state of 
emergency under the Indian constitution there are only two rights which 
are not deregable. 
 Many domestic laws are punitive and outdated. For example, the 
present police organization, which is based on Police Act of 1861 can 
hardly be human rights conscious. The government has set up the national 
police commission but has not yet implemented the reforms suggested in 
its various reports. Similarly, our jail manuals still carry many rules and 
regulation, in respect of the treatment of the prisoners which represent the 
legacy of colonial period. It is high time to review these laws, rules and 
regulations. 
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10.2.1.2.  Exclusive preventive measures for women’s protections 
in custody 
 Since the present study is for the protection, safety and security of 
women in custody, the following preventing measures have been 
specificially formulated for their exclusive safety when they are in the 
custody of police, care homes or any other detaining authorities 
authorized to arrest detain and interrogate women against any offence. 
Such preventive measures include:  
Women shall not be arrested between sunset and sunrise and shall 
not be arrested except in the presence of women. In all cases of bailable 
offences, bail on her bond shall be granted forthwith by the police 
themselves.  As far as possible, in non-bailable cases also, bail should be 
granted unless special circumstances warrant a different course, in which 
case, the arrested women shall be remanded to judicial custody with 
utmost expedition. On arrest, the police should immediately obtain from 
the arrestee the name of a relative or friend to whom the intimation of her 
arrest should be promptly given. 
If considerations of arrestee's own safety and freedom from 
ensnarement by anti-social elements, demand detention in public 
institutions, bail shall be refused to the women in her own interest, unless 
she specifically states her willingness to be thus released even after being 
alerted to the above considerations. The person of women shall not be 
searched except by a woman duly authorised by law, and in a manner 
strictly in accordance with the requirements of decency. Whether in 
custody or in transit, the arrested woman must always be guarded by a 
woman police or a female surrogate.  While escorting, a relative may be 
permitted to accompany the female arrestee. Whenever a woman is to be 
examined by the police or other investigative agency as a witness, it 
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should be done only at her residence. Nor should she be summoned to the 
police or investigative station unless she expresses her preference to be 
examined in the station. 
No female in custody shall be liable to any form of corporal 
punishment or use of handcuffs, barfetters or isolation as a form of 
disciplining. When women are examined in court as accused or as 
witnesses, due courtesy and decency shall be shown. If circumstances so 
demand in the interest of modesty and privacy of women, the trial may be 
held in camera or the women may be examined on commission through 
women advocates. 
There must be police stations serving women only and exclusive 
lockups under the control of women police and like provision in women's 
jails should be -made. This will necessitate amendment of Prison Act and 
Police Act. Separated space for female arrestees in every police lock-up 
and complete segregation of women prisoners in jail and other custody 
should be should be maintained. Such custody shall only be in a separate 
police lock-up for women and, where such facility is not available, in a 
special home or institution designated under any law for the time being in 
force to receive women.  At no time shall a woman arrestee be left 
unguarded by a woman guard or surrogate.  
Released people’s (women) Aid Societies should operate in every 
district to provide a single-window assistance towards habilitation and 
mainstreaming of the released women prisoners. Before a female prisoner 
is released, her relatives shall be informed, and where, no one shows up, 
the released prisoner shall be sent with a female escort to her destination. 
Right to legal aid in criminal proceedings is a fundamental right.  In the 
case of women, free legal aid shall be given from the time of arrest and 
magistrate shall ensure that adequate legal services are provided. 
The magistrate shall inform women, when first produced, of their 
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right to legal aid at state expense and direct the provision of necessary 
services.  They shall also explain the nature and scope of the proceedings 
against her and her rights in it. 
Appropriate assistance shall be rendered to every female prisoner on 
release after completion of sentence.  For this purpose, a centre for 
assisting released prisoners shall be set to service a cluster of prisons and 
custodial institutions on an areawise basis.  Even without the centre, the 
prison authorities shall take necessary steps to arrange the rehabilitation 
of the released prisoner either through the family, the relief centre or a 
voluntary organization. 
After-care and short-stay homes for women prisoners may be 
established in every state to serve those prisoners who are homeless or 
rejected by their families. 
When arresting a woman, proper arrangements for the protection 
and care of her children shall be the responsibility of the state. Children 
who need to be custodialized jointly with their mothers shall enjoy rights 
justly needed, while in custody, in terms of food, living space, health, 
clothing and visits. 
In the disposition of women to-custody or otherwise the magistrate 
must enquire and direct that suitable arrangements for the welfare of her 
children be made in a manner that protects the rights of children. The 
expectant mothers in custody shall be shown special consideration by 
way of medical and nutritional care, education in child rearing and 
mothercraft. 
Women's Assistance Police Unit containing cadre of men and 
women police with specific task of crime prevention work and assistance 
to -women should be set up in each district. In endemic female crime 
areas, or wherever otherwise desirable, exclusive police stations or booths 
and counters within police stations, shall be set up to deal with women 
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needing protection of, or coming in conflict with, law. Such booths and 
police stations shall be managed by an integrated cadre of men and 
women police specially trained and sensitized to deal with women. 
In all places of police custody basic amenities such as living space, 
water, toilet, food, medical examination and care, and provisions to meet 
the specia l needs of women shall be provided. As far as possible, each 
state should have at least one or more separate jail for women. 
There should be separate custodial facilities for convicts and 
undertrial women.  Separate institutions or reception centres where 
undertrial and remanded women when necessary may be kept, should be 
set up in larger cities, district headquarters, and in female crime endemic 
areas.  Where convicts and undertrials are currently housed in one 
institution, they must be kept apart in separate wings until independent 
facilities are set up. 
The additional provision should be made in -the existing legislation 
conferring visitorial rights to recognized institutions or individuals, 
including access to institutional and inmate records and also providing for 
institutional and individual accountability for lapses and excesses. 
Information on women in custody should be made available to recognized 
social organisations and individuals on request. The persons and 
institutions accredited as visitors should be allowed, as of right can be 
permitted free access to police stations and records. 
Visitor's Committees for jails should he constituted in 
consulatation with professional bodies and university departments -of 
law, criminology, social work and social sciences from the neighbouring 
area.  Visitors should be nominated on the basis of merit, public 
spiritedness, activist record and actual time likely to be made available to 
the visitorial function. 
A woman Director Inspector General (DIG) should be appoin ted in 
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State EFQS, preferably from the prison service, particularly to look after 
the work relating to women prisons, women prison staff and women 
prisoners. Women superintendents of separate prisons for women should 
be made functionally autonomous. 
People in Custody Councils or Bandi Sabhas should be set up for 
every prison to help airing prisoner's grievances and difficulties. 
Socio -legal counselling cells should be set up in every prison for 
women inmates. In exceptional circumstances when a woman arrestee is 
taken to a police lock-up, the police should immediately give intimation 
to the nearest Legal Aid Committee or recognised legal services body 
which must render all necessary legal services at state expense. 
The legal aid and counselling through professional bodies, assisted 
by paralegal and social workers, should be institutionalized for all 
prisons, and custodial institutions.  Law schools and schools of social 
work should be encouraged and permitted to-render socio -legal 
counselling service to the inmates. In the disposition of women offenders, 
courts should mandatorily call for and give due regard to the Probation 
Officer's report and to the report of medical/psychiatric examination.  
Where Probation Officers are not available, probation investigation 
should be entrusted to recognized and accredited institutions and 
individuals. 
Conclusion  
 Unless the policy-makers act upon the various remedial measures, 
the state of human rights in India will further deteriorate. It is time 
everyone should realize that the issue of human rights is no longer an 
issue, which can be left to state / government alone to deal with. It has 
assumed an international dimension and therefore, cannot be claimed as 
coming exclusively with the domestic jurisdiction of a country. 
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10.2.1.3. Measures / suggestions related to statutory 
Section 176 of the Code of Criminal Procedure, 1973 provides for 
a magisterial /enquiry into the circumstances leading to unnatural death. 
But such enquiry can be conducted by an executive magistrate. It appears 
necessary that such a provision in relation to all custodial deaths and 
other atrocities i.e. rape, assault, torture and  other inhuman degrading 
punishments must be amended to provide for a mendatory enquiry by a 
judicial magistrate. 
On the question of violation of human rights of women in custody 
regarding production before the magistrate within the timeframe to 
commence, hold and finalize such a judicial enquiry must be made 
explicit. Under the appropriate law till such time the appropriate legal 
provisions are made to cover the suggestions as above, a time limit for all 
the executive magisterial enquiry must be prescribed by the state 
government. 
Through the findings of the research study, the researcher has 
realized that, all proceedings under section 175 of the Criminal 
Procedures 1973 must be published in official gazettes by the respective 
state governments soon after the receipt of the report. This will open up 
all the secretes of the police applying excess powers than invested by the 
law or in accordance with the procedure established by law for equality 
before the law and equal protection of the law.  
According to the findings of the study, the researcher is suggesting 
that a stringent amendment should be enacted in Indian Evidence Act to 
the effect that every death act of violence in custody is presumed to be the 
end result of custodial torture, unless proved otherwise. 
Since section 302 of the Indian Penal Code 1860’s consequence 
has not brought the atrocities to an a halt. An amendment to sec 307 of 
IPC is necessary by adding a sub-section 307 (A) of the Indian Penal 
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Code to make the penal consequence grave and stringent against 
perpetrators of such custodial crimes (similar to a specific provision made 
under the Indian Penal Code to deal with cases of custodial rapes) 
From the findings of the research study, the researcher has 
established from the available literature, magazines, journals, books, 
periodical publications judicial landmark judgements that a large 
percentage of arrests ranging between 80 to 90 percent in most states are 
in respect of bailable offences. The following amendment has been 
suggested in this respect.11                      
In respect of bailable offences categorized as bailable 
and  non cognizable, no arrest should  be made by the 
police and  no arrest warrant issued by court but only 
summons to be issued and served otherwise than 
through a police constable. 
In case of offences which are categorized as bailable 
and  cognizable (serving a few e.g. against women) 
there should be no arrest but only an appearance 
notice (like in Australia and  new Zealand) should be 
served on the accused to present himself before the 
police or court. 
In respect of offence that are non bailable and  
cognizable, a distinction should be made between the 
offences punishable with less than 7 years 
imprisonment as per the law commission should be 
converted into bailable cognizable offences. The small 
ones punishable with imprisonment of more than 
seven years may be left as they are. 
                                                             
11 Custodial Crimes : an affront against Humanity Address by Justice B.P. Jevan Reddy at, II HR, 10th 
December 2000.(unpublished). 
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10.2.1.4  Administrative suggestions / measures of the study: 
 As stated earlier and discovered in the findings of the research 
study most custodial , torture, rape, assault, cruelty, death, harassment, 
teasing, sexual abuses and other inhuman degrading punishment inflected  
custodial women  tend to be forgotten as they involves the police, 
military, par-military and other government agencies authorized to arrest 
detain and interrogate against an offence, in whom the law becomes 
dormant as they declare themselves immune. It is hereby suggested that 
the cases of custodial problem i.e. torture, rape, assault, teasing or death 
must be enquired judicially and the legal representatives of the victims 
must have the full opportunity to get a copy of the enquiry report, free of 
cost as indicted in the Indian laws, and from the office of the concerned 
district magistrate. 
 In order to get speedy and  fair trial to the victim of torture, rape, 
assault or death in custody of police or judiciary, care home or under any 
other detaining authority / agencies authorized by law to arrest detain and 
do the work of interrogation against an offence, it is thereby suggested in 
the present study that all cases related to violation of human rights in 
custody must be investigated by an officer of a rank not less than of a 
deputy superintendent of police. This is because officers with rank lower 
than him / her normally do not have expertise or high training skills to 
handle such matters or they may not handle this problem with discipline, 
as little pressure  when exerted, they will panic. 
 The postmortem in case of custodial death provides the most 
important evidence. Therefore, all the steps taken by the medical 
authorities must be very systematic and  comprehensive. The postmortem 
must invariably be done by a team of doctors of not less than two and  not 
more than three. Further, findings by each member of the team must be 
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independently recorded and it should not be a joint report. In case of 
difference as to the final findings the seniormost doctor of the district / 
city must record his findings. The postmortem in all such cases of 
custodial deaths must be done within 24 hours of the report of the 
incident and in event of non-compliance with this requirement reasons 
must be recorded in writing. Further, postmortem must be videographed 
according to standardized rules and preserved as a document for 
evidence.  
 The state police must appoint a nodal officer for the entire state at 
the level of a DIG who must ensure follow up of such cases i.e. the 
postmortem report cases. 
 The research study is of the opinion that payment of compensation 
to the relatives of the deceased who suffer a custodial death, or physical 
abuse by torture, rape, assault, tease, harassment or other forms of 
criminal action or due to the negligence on the part of police must be 
made and paid out of the police funds, as is being done in “U.K”. 
Recovery of the payment so made towards the compensation must be 
made from the earnings of  personnel after a quick and prompt 
department proceedings. The current experience is that departmentalal 
proceeding can not get started so long as the criminal proceedings do not 
get over, which is costly, cumbersome, time consuming and the affected 
people will go impatient. 
 The police fund must be held  accountable/liable free from political 
interference’s to meet the cost of compensation in cases also where 
negligence or complicity on the part of the police is “prima facie” 
established. 
 A strong penal action is suggested by the research study to be taken 
against any police officer found guilty of any legal or administrative 
violation or failure or negligence to act, lawfully as directed or ordered by 
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the law of the state / land. The personal liability of the policeman is 
necessary and such a step would go a long way in bringing some 
attitudinal change in all deserving cases. The responsibility must be fixed 
to enable recovery of damages imposed on the policeman found guilty. 
This one will relieve the state though the police are acting for the state but 
when they are “ultra virus” to their powers, the state must not be held 
accountable as the employee is acting outside the duties delegated by the 
master. 
 
10.2.1.5 Concluding remarks a nut shell. 
 The research study’s conclusional remarks on atrocities women 
face up till before they are convicted or set free i.e. under the custody of 
police, military or para - military or other detaining authorities / agencies 
authorized to do the arrest,  detain and interrogate have motivated 
Supreme Court’s ruling in D.K. Basu.12 How do we check, the abuse of 
police power. Transparency of action and accountability perhaps are two 
possible safeguards which the court insisted upon. The court said that 
attention should be paid to developing the culture, training and 
orientation of the police force consistent with the human values. Training 
methodology of the police needs restructuring the force as shown needs 
to be infused with basic human values and made sensitive to statutes i.e. 
constitution ethos, 1908 Criminal Procedure Code 1973, Indian Penal 
Code 1860, the Civil Procedure Code and  Indian Evidence Act 1872. 
The effort indicated must be made to change the attitude and approach of 
the police personnel handling investigation as this is where atrocities and 
torture take place, so that they do not sacrifice basic human values during 
interrogation and  do not resort to questionable forms of interrogation. 
                                                             
12 D.K. Basu V. State of West Bengal AIR 1997 SC 610. 
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 In simplifying the suggestions of atrocities women face in custody 
the research study is of the opinion that, human rights education which is 
the main key to create awareness should be integrated into training 
programmes on police ethics and professional conduct. The training 
programes should emphasize the ability of professional police force to 
investigate crime and maintain law and  order without resorting to torture/ 
third degree method. 
An international code of practice for the professional conduct of 
interrogation should be developed recognizing that no police or other law 
enforcement official may while, investigating inflict, atrocities like 
torture, rape, tease, harass, assault or other cruel, inhuman or degrading or 
punishments like death. As a first step towards our international human 
rights commitments, let us hope that India translates into law, if not 
wholly, with just exceptions, the convention against torture and other 
cruel inhuman or degrading or punishment. This will indeed be with the 
help of constitution and other statutes enacted over the years. Complete 
non – rectification is a disaster which the apex court in B.K. Basu’s case 
has abhorred for the elimination of all forms of atrocities inflicted upon 
women in the custody of police, judiciary care homes or under any 
detaining authorities/state agencies authorized by law to arrest, detain and 
interrogate. 
 
10.3 Problems after conviction (in jail)  
 This research study came close to assessing what it can term as 
“darkness at non” , in most jails in India. During the admission itself 
there is no medical examination is conducted on the newly admitted 
convicts to ascertain among other things whether he/she is having any 
deadly disease that may be transmitted to other inmates as shown in 
National Commission for women (NCW) brief report on jail visits. 
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 The researcher found that women when being admitted, the search 
which is allowed by law is to be conducted by women police constable’s 
is done by male police constable unauthorized by law and from there they 
are fixed in jails where the they are under the custody of police constable 
and subject to corporal punishment or use of handcuffs, barfetters and 
isolation / solitary confinement. 
 Under such circumstances torture, cruelty, inhuman, degrading 
punishment are common. The place of custody where they are living 
when convicted, conditions are worse, i.e. overcrowded jails, inadequate 
medical treatment, physical abuse by guards, inadequate diet, lack of 
outdoor exercise or recreation, unhygienic conditions, poor 
accommodation and sanitary conditions, lack of separation of prisoners, 
no access to jail manuals, solitary confinement, wrongful confinement, 
handcuffing on barfetters, no provision of parol, mistreatment of 
undertrials, civil prisoners and criminals together, prisoners having 
weapons which are dangerous to others.  
 One thing must be very clear, as above mentioned atrocities are 
very much in progress the access to custody by the media is a dream to 
other citizens like medical and legal experts. The transparency in most 
custodial places as the researcher found  from the reports of committee 
which visited jails discovered, remains a distant goal.  
 When the research work discovered that the above atrocities were 
being  carried the statutes as shown from the beginning of Chapter-10 
were very much available and it was very clear to the authorities that they 
were responsible to curb down the atrocities. Surprisingly, enough 
problems are persisting there and it is proved from the regular custodial 
visits by committee of custodial officials and even reducing the problems 
into writing noting incidents of human rights violation keep recurring. 
This is amply noted in books and journals listed at the end of the thesis. 
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10.3.1 Summary of the problems in a nut-shell 
 The judicial reforms have been very slow-too slow, in the last two 
to three decades. This has emerged in the investigation by the crusaders 
associated with the struggle for civil liberties and human rights i.e. 
Krishna Iyer, a former justice of the Supreme Court who even after 
retirement championed the cause with renewed favour. He transformed 
Indian prison jurisprudence and a few other judges inspired by him 
contributed to this change. By the time of his retirement in the mid 
eighties he had led India through a decade of momentous change. But he 
left a sad man noticing in powerless retirement the flouting of his 
decisions and the division of the criminals in uniform. The passage of 
time settled all things and India returned to its normal states  - the 
atrocities on inmates went on. 
 The ebb-tide set in: whereas in Hussainara Khatoon’s13 Case and 
Motiram’s14 case the court has spoken against high bail amounts for 
poverty stricken accused and had recommended bail on personal bond 
and even without sureties. Today millions of people languish in custody 
pending trial because they are  either too poor to furnish the bail amount 
or too illiterate to apply for bail. Not withstanding Hoskots15 case legal 
aid remains on paper with money spent on committees, reports and 
seminars than on legal aid itself. Sheela Barse’s16 case likewise indicates 
the flaggings interest of public in such mattes. Now the right of the press 
to interview prisoners has been couched in a language so vague as to 
practically operate against the press. Despite Khan’s17 case” prisoners are 
                                                             
13 Hussainara Khatoon V. Home Secretary State of Bihar 1 1980 1, SCC 81.  
14 Motiram and other V. State of Madhya Pradesh AIR 1978 150 R 335. 
15 Madhav H. Hoskot V. State of Maharashtra, AIR, 1978 SC 1548. 
16 Sheela Barse V. State of Maharashtra, AIR 1988 1 SCC 58 
17 M.A. Khan V. State and Others AIR 1967 SC 254.  
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often denied access to newspapers and books. Despite Walcott’s18 case 
the awarding of prisoner punishment is like to emperor’s flat. Despite 
Rekha’s19 Case children are brutalized on par with adults.  All the 
recommendations laid down in Batra’s20 case and Kaushik’s21 case are 
ignored. Overcrowding has increased many times over. The board if 
visitors is a bleed force. The prison manual and other regulations are kept 
top secret and even defending advocates find it impossible to lay their 
hands on one. The liberal visits by family members depend on a bribe 
money. The ombudismanic of policing the police that Krishna Iyer 
advocates is now an impossibility. The standard minimum rules for the 
treatment of prisoners are not only not followed but the rules cannot be 
found : Section 235 (2) & 248 (2) of the Criminal Procedure in respect of 
more human sentences is overlooked despite Giasuddin’s22 case and 
Santa Singh’s23 case despite Verghese’s case poverty stricken judgement 
debtors are jailed. Not withstanding the prison reforms enhancement of 
wages case, convicts perform slave labour on national or illusory wages. 
If as in Nandin Satpatty’s24  case, the methods, manners and morals of the 
police force were a measure of a government’s real refinements ours 
would be atyranny censourship of correspondence contrary to the 
directions in Madhukal Jambhula’s25 case and solitary confinement 
contrary to the direction in “Sunil Batra’s26 case thrives. Likewise 
barfetters are commonly used. The accused are tied together like cattle 
and paraded to court through the streets in definace of the decision in 
                                                             
18 Walcott’s case 372 US 335.  
19 Rekha M. Kholkar V. State of Goa AIR 1995 SCC 470.  
20 Sunil Batra V. Delhi Administration AIR 1978 SCC 494. 
21 Rakesh Kaushik V. B.L. Superintendent Central Jail New Delhi and another AIR 1981 SC 1762. 
22 Mohammad Giasuddin V. State of Andhra Pradesh AIR 1977 3 SCC 287. 
23 Santa Singh V. State of Punjab 1976 A SCC 190 
24 Nandini Satpathy V. P.L. Dani and another AIR 1978 SC 1025. 
25 Madhukal Jambhula V. State of Maharashtra and others AIR 1987 Mah. LJ. 687. 
26 Supra  11. 
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Shukla27 case. The little Hitler found lingering around Tihar Jail in 
Batra’s case is now fully grown and well fed. Despite Sah’s28 case 
mentally disturbed persons are maltreated and some rendered insane. The 
hope and trust placed in the prison administration and the police by the 
Supreme Court has turned out to be a joke. Even after Batra’s29 case 
women’s rights are not implemented. Despite Nabachandra’s30 case 
remand is done as a matter of fact nothing has change in Gujarat up till 
now.  
 The present findings highlight common trends and characteristics: 
firstly, that the judicial standards in human rights are uniformly pathetic 
and secondly, that judges are universally unwilling to punish prison 
officials and policemen even in the face of evidence of major offences 
committed by them. The judicial reluctance, administrative callousness 
and the absance of any state recognition of white collar crime, take India 
rapidly towards the precipice where the working classes find themselves 
brutalized and isolated and the judicial system is seen by all as a weapon 
perpetrating and perpretuating injustice. 
 As the above happens in the presence of the statutes, the principles 
of law and the authority responsible for their implementation, the story 
told by Krishna Iyer in Veena Sheth’s31 case has been proved to be true 
that “One day the cry and despair of large number of people would shake 
the very foundation of our society and imperil the entire democratic 
structure. When that happens we shall have only ourselves to blame”  
 And the same is repeatedly reported and is a recurring practice by 
the police and it is proved on ground i.e. In the times of India of Friday 
August 8th 2003 where a non-bailable warrant against Anad Cops were 
                                                             
27 Prem Shankar Shukla V. Delhi Administration AIR 1980 Cr. LJ  930 
28 Rudul Sah V. State of Bihar and another AIR  1983 SC 1086. 
29 Supra  17. 
30 Nabachandra Singh V. Manipur Administration, AIR, 1964, Manipur, 1939. 
31 Miss Veena Sheth v. State of Bihar and others AIR 1983 SCC 339. 
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issued when they arrested a (women) who had obtained an anticipatory 
bail from the court. The police arrested her and that too when they did not 
have any female staff with them, and the arrest took place after sundown 
even with issue of anticipatory bail. This was a clear violation of human 
rights of woman because the woman was innocent. Many more of the 
same types offences are committee day in day out and the police are set 
free and nothing happens to them. Because of their immunity many cases 
are not reported by the affected family members because of lack of faith 
in police and judicial system.  
 
10.4 Suggestion of the research study (problems in jail) 
 Rights have little meaning or no meaning at all unless there are 
agencies to implement them and provide remedies for their violation. It is 
said “that it is the remedy that makes the right real”. If there is “no 
remedy there is no right at all”. So the researcher’s has emerged with the 
following suggestions to combat effectively the multi – dimensional 
problems of human rights violation. 
 It may be recalled that the rights of prisoners and remedies for 
denial of such rights have been dealt with in the Constitution of Indian in 
Articles 14, 15, 19, 20, 21, 22, 32 & 226. Article 15 (3) speaks of 
favoured treatment for women. Art 39-A, deals with free legal aid to 
disabled categories and women do certainly come under this protective 
device, being a leading species of the disabled or disadvantaged citizenry. 
Art 51 A (e) of the Constitution of India specifically bans behaviour 
derogatory to the dignity of women. 
 In the backdrop, quite a number of momentous judicial decisions 
have shaped the approach of the society and let in procedural as well as 
custodial reorganizations with a view to giving women their due while in 
525 
custody. In Husainara Khatoon32 Supreme Court observed that there are 
women in custody who even without being accused of any offence, 
happen to languish to give evidence. So the court directed the 
governments to release such women or shift them in protective custody to 
welfare homes or reserve homes. 
 The Honuorable Supreme Court observed in the case of Prem 
Shanker Shukla33, that women arrested are protected by the    family. In 
Upendra Bax34 court made it clear that arrested persons are entitled to 
apply for bail and that the nearest legal aid committee should be in timated 
about the fact of arrest and state government should fund for legal aid and 
a judge, preferably a lady judge should make visit to police lock up when 
a person has been arrested and the police immediately must obtain from 
him/her the name of any relative or friend for communication. The 
magistrate to whom the arrested person has been produced, must inquire 
from the arrested person if she has any complain of torture or 
maltreatment in police custody and appraise her of her right to medical 
examination. 
 Another important aspect of custodial justice to women has been 
the question of segregation of women prisoners. Rules regarding 
separation of women prisoners find mention in the standard minimum 
rules for treatment of prisoners as formulated by the Amnesty 
International in 1955. In Prem Shankar’s35 case too, reference was made 
to unscientific mixing up of undertrial, young, offenders and long term, 
convicts. Although section 21 of the Prison Act, 1894 prescribes 
separation of female prisoners from their male counterparts, the 
                                                             
32     Hussainara Khatoon V. Home Secretary State of Bihar 1 1980 1, SCC 81. 
33    Prem Shankar Shukla V. Delhi Administration AIR 1980 Cr. LJ  930 
34    Uprendra Bax V. State of Uttar Pradesh, NO Cr.LJ 1900 of 1981. 
35    Supra  33. 
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construction of  exclusive prison for women under women’s supervision 
and control must  get legislative sanction. 
 The Supreme Court in Sheela Barse36 directed that absolutely 
essential that legal assistance must be made available to prisoners in jail 
whether undertrial or convicted prisoners. The honourable court outlined 
the safeguards to salvage the Indian womankind deprived of their 
legitimate rights that (I) Female lock-ups should be selected for only 
women and guarded by the female police constables. (ii) Interrogation of 
females should be carried out only in the presence of female police 
officers / constables. (iii) When person has been arrested he must be 
informed on grounds of arrest. (iv) Police investigation must be in the 
presence of relative and women should not be called to police station for 
interrogation. The jail reforms had it that women kept in lock-up must be 
under female police officer and bail which must be a rule an jail 
exception.  
 The children  accompanying women in custody must not be 
victims of the circumstances. The state must not overlook the 
fundamental rights of such children. They must be placed in fostercare 
homes. Frostier families are given cost of maintenance and some extra 
juvenile delinquents are lodged in group homes.   
The above discussion indicates that judiciary, police, State 
Governments, NGO’s and other authorities for the protection of people in 
custody are still on function. Besides the above, all authoritative 
pronouncements have been unequivocal in recommending the protective 
principle guidelines to the process of securing custodial justice to women 
as well as gender justice in the field of criminal law administration.  
 
                                                             
36 Sheela Barse V. State of Maharashtra, AIR 1988 1 SCC 58. 
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10.4.1. Constitutional Suggestions to problems after conviction. 
Human rights as defined from the opening chapter of the research 
study are those minimal rights that every individual must have against the 
state by virtue of being a member of human family, irrespective of any 
other consideration. The rights are supposed to be equal regardless of 
race, sex, caste, place and time. This includes people in custody too. But 
what the researcher has been shocked like many others to see that even 
these minimal rights are not granted to people in custody, by arresting 
and detaining authorities.   
 
10.4.2. Ground Realities in Places of Detention / Custody. 
  Though the following realities are contained and discussed widely 
in the proceeding chapters of the research study they are mentioned here 
in brief to enable the researcher to come up with the current suggestions 
to the present problem of custodial atrocities inflicted on women in 
custody. However, the ground realities in some custodial places are as 
follows:   
 ……….. Considering the nature of functions they perform, custody 
constitute the most critical area of human rights in a civilized society. 
During the progress of the research study, the researcher came across a 
number of human rights violation, among them lack of proper 
accommodation, overcrowding, lack of scientific classification, lack of 
diversification, inadequate health services, uneven facilities for correction 
and treatment, education and training, acute shortage of technical staff 
and over reliance on star prisoners. By and large the study conducted 
came to conclusion that prisons in the country are still run through 
outdated structures, ill-equipped personnel, outmoded methods and 
apparatus which question the human rights of people in custody. 
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 The Constitution of India in its Article 21 confirms that no person 
shall be deprived of his life or liberty except in accordance with the 
procedure established by law and that all persons are equal before the law 
and have equal protection of the law. The Supreme Court has repeatedly 
held that the procedure contemplated by article 21 must be just and fair 
and in no way arbitrary, forceful or oppressive arrest can be justified to 
render lack of proper accommodation, overcrowding of jails lack of 
proper medical facilities, poor diet, very old building, unhygienic 
conditions and above all torture, rape, assault, harassment, cruel, inhuman 
or degrading punishment. The procedure as suggested in the research 
study conducted has to satisfy the essence of Article 14 which guarantees 
every person equality before the law and the equal protection of the law. 
Moreover Article 22 provides that no person detained in custody shall be 
denied the right to consult or to be defended by a legal practitioner of 
his/her own choice. Free legal aid in deserving cases is in itself a 
fundamental right (human right) and Article 39 (A) mandates the state to 
ensure it through a suitable legislation. The right to life and personal 
liberty prohibits any inhuman, cruel or degrading treatment or 
punishment and as soon such a situation arises in custody it is a clear 
violation of human rights and ultra virus the statutory provisions of law. 
 The right to liberty of movement and freedom as bestowed by 
Article 19 can only be by a law that imposes a reasonable restriction in 
the interest of general public. The Supreme Court has affirmed that for a 
prisoner all fundamental rights are an enforceable reality, though 
restricted by the fact of imprisonment. 
 As we saw during the research study Supreme Court has brought 
out that a person in prison does not become a non-person. It is well 
established from landmark judgements of the supreme court about 
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wrongful confinement, Joginder Kumar37 V. State of Uttar Pradesh,  Mr. 
Kuldip Nayar38 V. State of Assam and Sunil39 and  Shukla’s40 case. All 
these cases bring out the real intention of the apex court following which 
the research study stands to suggest that a person in and out of custody 
remains a person as per the law. Such person is entitled to all human 
rights other than what are taken away, or curtailed by the process of law 
by the state. In dialating this point Supreme Court has issued a number of 
important directives to prison administration. The prisoners must be 
allowed to read and write, exercise and  have recreation, meditation and  
chant, creative comforts like protection from extreme cold and  heat, 
freedom from indignities like compulsory nudity, forced sodomy, and 
other unbearable vulgarity. Movement within prison campus subject to 
requirements of discipline and security, the minimum joy of self 
expression to acquire skills and techniques and all other fundamental 
rights as tailored to the limitations of the imprisonment should be granted. 
No prisoner can be subjected to any personal harm without a remedy 
before an impartial and  competent agency. The young inmates must be 
separated and  freed from exploitation from adults. Any harsh isolation 
from society for long or lonely cellular detention can be inflicted only 
consonance with legal provisions. 
 
10.4.3.  Principle suggestions of the research study 
 From the ground reality of the jail conditions and what is contained 
in the already established statutes and social provisions, the research 
study has come to conclusion that people (women) detained in prison 
retain all their rights as human beings except those have been lost as a 
                                                             
37 Joginder Kumar V. State of Uttar Pradesh 1994 Cr. LJ 1991 : 1994 AIR, SCW 1886 AIR 1994 SC 
1849. 
38 Kuldip Nayar V. State 1994 Cr. LJ 2502. 
39 Supra  20. 
40 Supra   33. 
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specific consequences of deprivation of liberty and that by the procedure 
established by law. However, some key principles the research study has 
come up with to solve the custodial atrocities inflicted to people(women) 
particularly in the state Gujarat are :  
 
10.4.3.1 Maintaining Human dignity  
According to the researcher’s opinion there is provisions in the 
statutes that a person coming to prison does not become a non- person. So 
as a human person he must be awarded his fundamental rights as human 
rights. They cannot be taken away just because one has broken the law. 
The authorities concerned with the custodial administration / 
management are duty bound to maintain human dignity in custody. The 
people in custody should be treated in a humane and dignified manner 
from admission to discharge. The physical or mental torture is never 
justified as it is a clear violation of human rights or fundamental rights of 
the people in custody. The use of force in custody must be strictly 
regulated. On admission to custody they must be informed of these 
regulations, their rights and obligations and records with their legal status 
must be made. Inside jails standards must be met for accommodation, 
hygiene, clothing and bedding, food and exercise. For maintaining human 
dignity in custody the authorities i.e. custodians and in charge of  
administration/management must take stock of the following.    
 
10.4.3.2. Prohibition of Torture and third degree treatment in 
custody 
Torture and ill-treatment are against all laws, human dignity and 
are non-justifiable. All deaths in custody must be investigated. No 
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punishment that is not recognized by law and  rules should be awarded 
(procedure established by law).41 
 
10.4.3.3  Admission 
At the time of admission every prisoner must be treated with 
courtesy and admission and transfer must be made known to relatives and  
lawyers as indicated before conviction. The rules and  rights in prison 
must be made available in prison  i.e. jail manuals containing prison right.    
 
10.4.3.4 Accommodation 
 Good, ventilated, clean, sufficient space with good lighting must be 
provided. All working accommodation must have big windows, good 
lighting and sufficient space and all safety measures as per industrial 
regulations to be followed. 
 
10.4.3.5 Hygiene : 
All prisoners must be provided with good drinking water, good 
bathing and washing facilities with adequate water supply, sufficient 
toilets, shaving facility good drainage system, with periodical 
maintenance according to the standards required. 
 
10.4.3.6. Clothing and  beddings  
 Sufficient beds and clothes may be provided which are neat and clean 
with facility for washing, facility for aeration of clothes and  beds must be 
provided. 
 
                                                             
41 Javier Peroz de Cuellar then secretary general UN addressing human rights, Human Rights year 
book 2001 p. 2. 
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10.4.3.7. Food : 
 Timely, healthy, well prepared, hygienic, nutritious food must be 
provided with sufficient drinking water by the state. 
 
10.4.3.8 Exercise: 
 Every prisoner must be provided with place, materials, time in 
prison routines and  other facilities required for doing exercises daily for 
maintaining the prisoner with good physical and  mental health. Special 
emphasis must be given to special categories of prisoners in this regard. 
 
10.4.3.9 Health rights of people in custody 
 Health rights of the people in custody are the basis for their proper 
health care including specialist treatment should be free. Custodial 
conditions must meet proper health standards which include trained 
medical staff responsible for people in custody health from the day of 
admission to discharge: However the details of this point of health care 
are divided as below.  
 
10.4.3.9. (a) Rights of people in custody to have access to health care : 
Every person in custody must be provided health care equivalent to 
health care standards of the state. All of them should have access to state 
health care services. People in custody should also have medical check up 
and screening on admission and  periodically special categories of 
prisoners need special medical treatment also. 
10.4.3.9. (b) Good Health condition in custody: 
 It is the right of people in custody  to have healthy conditions in 
custody. A medical officer should regularly inspect, advice, and  direct 
prison authority upon the quality of food, hygiene, cleanliness, sanitation, 
heating, lighting work, ventilating clothing, bedding, exercises and  
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availability of other basic facilities and  conditions of punishment 
imposed on the people in custody. 
 
10.4.3.9. (c) Responsibility and duties of health care personnel : 
 Every person is to have sufficient number of medical and  para – 
medical staff who are fully qualified for delivering health services. Their 
prime responsibility is to look after the health of all the prisoners without 
any discrimination inside as being done outside the prison with all 
principles of medical ethics. 
 
10.4.3.9. (d)  Health screening of all new prisoners 
 Every prisoner has the right of proper health care at the time of 
admission. Therefore, it becomes the responsibility of medical staff to 
give the general check-up, screening of all prisoners. The prisoners 
should have the right of second medical examination and also access to 
all medical information.            
 
10.4.3.9. (e)  Specialist health care :  
 All range of public health care services must be linked with prison 
services so that the prisoners as well as special category of prisoners who 
require special treatment will have free access to the service. The health 
service in prison must be totally comprehensive.  
 
10.4.3.10 Making custody safe places: 
 It is one of the fundamental rights or human rights of prisoners that 
they be provided good accommodation and treated fairly while in jail. 
Fair treatment includes a case where they should be classified according 
to risk and kept into different categories accordingly. Instruments of 
restraints should never be applied as punishment. The prisons should be 
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safe environments; there should be incentives encouragement and 
discipline based on principles of natural justice. The prisoners should not 
be used in a disciplinary role. For more detailed report on this part of the 
research study is divided as below: 
 
10.4.3.10. (a)  Security: 
Custodian safeguard the public by carrying out court orders to 
deprive certain people of their liberty. Now conditions of security may be 
imposed only on those who are a threat to public safety. Chains and irons 
shall not be used as restraints. Restrains may be used only against escape 
on transit or on medical grounds for no longer than necessary. 
 
10.4.3.10. (b)  Good order and  control 
 The prisons should be safe environments for prisoners, staff and 
visitors. without fear, with discipline, order, firmness and also with 
minimum restriction. The prisoners should not be employed in 
disciplinary capacity. 
 
10.4.3.10. (c) Discipline and  Punishment 
 No prisoners should be punished other than as specified by law and 
regulations, without being informed of alleged offences. This must follow 
the principle of natural justice enshrined in the statutory provisions and in 
accordance with the procedure established by law which should not violet 
human dignity. (Life and personal liberty, Art 21.). 
 
10.4.3.11. Making best use of people in custody: 
 Custodial regime should help them to lead a law biding, self-
supporting, reformed and socially rehabilitated life. Social reintegration 
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should be explicit aim of imprisonment and there should be programmes 
and activities to  meet custodial needs as :-  
 
10.4.3.11.  (a)  Works 
All sentenced prisoners who are medically fit should work to gain 
skills for earning after release. There should be no forced labour. National 
legislation for health and safety at work shall apply. The prisoners shall 
be paid wages and allowed to spend save a part and send a part to their 
family. A special vocational training for young prisoners must be 
encouraged.  
 
10.4.3.11. (b) Education and  Cultural Activities: 
Education for young and illiterate prisoners should be made 
compulsory. It should aim at developing the prisoners as a whole. There 
should be a library for educating them. Cultural activity to be provided. 
Outside community should be involved in education and cultural 
activities. 
 
10.4.3.11. (c) Religion: 
 India is a secular state as promulgated in the constitution. It is 
therefore suggested in this research study that all prisoners protected by 
the constitution should have right to observe the tenets of their religion 
and also have access to representatives and  ministers of their religion in 
jails to propagate their spiritual rights; like, Hindu priests, Christian 
Fathers and Muslims Clergies/Clerics.   
 
10.4.3.11. (d)   Preparation for release : 
 A vast majority of prisoners will return to the community on 
completion of their sentence. Therefore, they may be properly prepared to 
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return to the community. It is less likely that they will commit further 
crime.42 
 
10.4.3.11. (e)  Prisoners contact with outside world: 
 Freedom of speech and expression is nourished in Article 19 of the 
Indian constitution. The same speech and  expression when interpretated 
properly will include communication and it is guaranteed in Article 19 
that a prisoner can contact outside world. 
 A custody is a part of the community. So they should be located 
close to their homes. People in custody have a right guaranteed in Article 
19 of the constitution to communicate  with the community in which he / 
she is part of friends, legal representatives, diplomatic representatives, 
through letters, visits and  telephone. Home leave and  temporary leave 
schemes assist in reintegration process. Prisoners should have access to 
books, newspapers, radio, and  T.V.43 
 
10.5 Conclusion of the suggestions to the research study. 
 Throughout the present research study of “Custodial Atrocities and  
the status of human rights: An analytical study with reference to women 
in the state of Gujarat.” we have seen and witnessed what would have 
been the final statutory provisions/documents for the complete 
elimination of all forms of atrocities against women in custody. If the said 
statutes/documents for the protection, safety and security of human rights 
of people in prison were interpreted and applied in accordance with the 
procedures established by law i.e. equality before the law and the equal 
protection of the law a really healthy society would have emerged. 
                                                             
42 Ibid 
43 Alexander E-Myrl: Jail Administration book published in USA mentioned Williams Black  words in 
the book   
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 The authorities concerned which include, police, para – military, 
military army, judiciary, NGOs, custodian, officers, government 
agencies, care homes and other detaining authorities authorized to arrest, 
detain and interrogate against any offence committed, deliberately act 
ultra virus the procedure established by law in protection of human rights 
of people in jail. This behaviour even when the statutes / documents are 
existing for security or safety of people in jail by people who are suppose 
to protect them, prompted the researcher to come up with the said 
findings.  
 The statutes/documents for human right’s safety security and 
protection of people in custody against atrocities inflicted are there and 
through the research study we have witnessed, at the same time the 
authorities concerned for implementing the statutes i.e. interpret and 
apply on ground are very much present and it has been proved by the 
research study. Inspite of the existence still the atrocities are on the  
widespread and  in grievous form, and the present study has proved it 
from the available literature. Because of the circumstances we have found 
ourselves, the present research has concluded by encouraging more and 
more research scholars interested to research in the field related to this 
one and come up with idea for the solutions of the problems and secondly 
for the implementation of suggestions from this research and many more 
conducted earlier and more to come, the scholar of the present study has 
requested the following people or group of people to contribute in their 
capacity for the elimination of all forms of atrocities against women in 
custody. The persons or  groups include sociologists, carpenters, 
mechanics, parish priests, biologists journalists, writers, social workers, 
teachers, artists, ethicists, doctors,  lecturers, lawyers, scientists, nurses, 
engineers,  editors, photographers, professors, cooks, administrators, 
accountants, seekeepers, musicians, chaplains, actors, poets, spiritual 
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directors, film makers, composers, brothers, aid workers, theologians, 
liturgists, canon lawyers, activists. Cinematographers, refugee advocates, 
anthropologists, infirmarians (old age homes) prison chaplains, 
psychologists. Police, judiciary, governments machineries, international, 
national and local bodies under UN and finally royal citizens adearing to 
the constitutional duties to the nation in relation to the protection and total 
elimination of all forms of atrocities against women in custody in India in 
the state of Gujarat. 
In this sense courts which send citizens into prisons have an 
onerous duty to ensure that during detention detenues have freedom from 
torture and follow the words of William Blake that,  
“Prisons are built with stones of law.” So when human  
rights are harshed behind bars, constitutional justice  
comes forward to uphold the law. 
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APPENDIX  
PHOTOS AND PUBLISHED MATERIALS REGARDING 
CUSTODIAL ATROCITIES TO MALE AND FEMALE, 
CONFERENCES AND REFORMATION (INDIA & ABROAD) 
 
Torture victim Manoj Singh, aged 12, seen after arrest on suspicion of 
stealing a purse in Delhi in August  1991. His father, Jairam Singh, 
went with him to a Delhi police station for the boy’s interrogation. 
Jairam Singh is alleged to have been tied up and mercilessly beaten 
by police. He died hours after his release. A civil liberties team that 
examined Manoj after he was free said his body was swollen and bore 
marks of severe beating.  
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Bhagalpur (Bihar) Blinding case  
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Iraq prisoners of war peep out from behind pipes. 
 
BELOW ARE PHOTOS DEPICTING CONFERENCES TO 
COUNTER CUSTODIAL ATROCITIES WOMEN  
Photo showing woman pressing for their rights 
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